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P ROCEED INGS

CHAIRMAN BURG: Before we start, I tbirk nmz we can

get. to this pending RIAA motion. Does anybody wish to make any

comments on it? I would think that the more appropriate way

to handle it might be if you had comments, commentaries, to

6 submit it to us by Tuesday.

10

MR. ABLE: I think that would be appropriate.

MR. FITZPATRICK: We have nothing more to add.

CHAIRMAN BURG: Very good.

Mr. Thomas? And, let's see, I think we complete

yesterday with Mr. Fitzpatrick's direct of Mr. Thomas, and

12 Nr . Deutsch, do you

NR. ZUCKERMAN: We will be going first.
NR. DEUTSCH: Excuse me; Has the Tribunal asked

their questions?

16
CHAIRMAN BURG: No, we have not. Does anybody on

the tribunal have questions at. this point?

18

19

NR. COULTER: No. I will wait.
P8

MR. Madam Chairman, there is just one other

housekeeping matter which I would like to inquire about. Mr.
20

Fitzpatrick called Nr. Zuckerman last night. and informed us
21

23

24

25

of another witness not attributable to him as Counsel for

the RIAA but with respect to NARM, which we have had no

knowledge of. I just think if the Tribunal could comment

on it, or Mr. Fitzpatrick.
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CHAIRMAN BURG: I have no knowledge of it.
MR. FITZPATRICK: This is Simone. You will recall

10

13

that. he had very early in the proceedings written you and

asked to testify, and sometime ago, he had not heard back,

and I said that what we would do is plug him in at. some point

where there seemed to be some -- a hole or space in our tes-

timony and next. week we were going to try to run through a

large number of witnesses; and it would seem to me that that

would, be the appropriate time for him to come on.

CHAIRMAN BURG: If I recall, there were a number

well, not, a number, there were 2, 3, 4 of those types that.

indicated interest and that. I have not heard anything about.

1.t. What is this gentlemen ' name?

14 MR. FITZPATRICK: Joe Simone. The president. of

15 NARM, National Association of Recording Merchants.

MR. GARCIA ."What.?

MR. FITZPATRICK: Recording merchants.

18 Merchandisers.

19 MR. ABLE: Of course, we know nothing about it.
20

21

22

23

24

25

Mr. Fitzpatrick informed us. Now, may I ask this. I suppose

that -- I don'0 want. to make a big deal of this, Madam

Chairman, but. I suppose that anyone who wishes to appear

in this hearing would have known through the Federal Regis-

ter and consequently would have abided by the rules with

respect to the submission of the witness list.

cAccu~ate cJ2efrottiny Co., inc.
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I make that observation because I think that it. is

a fairly late date to be informed by Mr. Fitzpatrick of the

3 existence of another witness whom he is going to slot

MR. FITZPATRICK: Let me make this clear; he is

not our witness.

MR. ABLE: I understand.

10

12

MR. FITZPATRICK: He is not going to be examined

by me. As a matter of accomodation, I tried to integrate

him into a period of time in our presentation so we could

move along as fast as possible.

MR. ABLE: Well, passing the strings that we hear

oui another entity appearing, without. a witness list being

14

submitted through Counsel for the RIAA Committee.
~m/8 7

MR. BRENNAN: Counsel, Mr. ~F'~~& R was informed

15
some months ago that there were several requests of this

16

17

nature; I am not sure as to this particular individual,
CZISW

but Mr. Fitz@~-ick was informed

MR. ABLE: As I said

19

20

23

25

CHAIRMAN BURG: I wish that he had -- this man had

called me or called the Tribunal.

MR. ABLE: I think that would have been the thing

onw would have respected.

MR. FITZPATRICK: I believe, from what. I had

understood, he had called or written at. a very early moment in

the proceedings, and it. was when there had been no indication

when he was to come on. I approached you two weeks ago and

c&7ccuzate c&epottiay C'o., Sac.
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said that during the course of our case, we would simply

slot him in at a time that. would be not. inconvenient to us

and we could move the proceeding along.

CHAIRMAN BURG: Well, we will take this under advj.se-

ment for the time being.

MR. FITZPATRICK: I think that one thing to note

7 is, I think that. the independent music publishers had also

8 asked for an opportunity to testify, and the thought was

9 that. if they were slotted in as part as the other side's

10 case, and as far as I know, we were following the same

situation here.

12 MR. BRENNAN: I don't believe you are correct.

13 There were 2 or 3 of those requests . The specia l prob lem

with the music arrangers.

15
CHAIRMAN BURG: And we have heard. nothing more

from them.

17

18

19

MR. ZUCKERMAN: Which, I might add, was the one

thing that Mr. Fitzpatrick and we were in agreement on.

MR. BRENNAN: And the Tribunal.

20

21

22

23

24

agreement.

yesterday.

CHAIRMAN BURG: And the Chair, yes, a 3-way

MR. COULTE R: I thought. there was s ome thing

MR. ZUCKERMAN: And I hope we find some more

25
things today.
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CHAIRMAN BURG: All right, Mr. Thomas is ready.

We may proceed.

MR. ZUCKERMAN: Thank you, Madam Chairman.

4 Whereupon,

IAN D. THOMAS

6 resumed as the witness and, still under oath, was examined

7 and testified further as follows:

CROSS EXAMINATION

BY MR. ZUCKERMAN:

10 0 'r. Thomas, we have again before us the chart.

that you used yesterday labeled "How Royalty Rates are

Calculated." Did. you prepare that chart?

13 A Not as it appears here; I assembled the information.

It is being re-presented in this column form.

15

16

17

Q I see, but. you--

A I provided the raw material.

Q And you have reviewed all of the answers and the

charges and their accuracy?
18

19

20

21

22

23

24

25

A Yes. I hesitated because there are some question

marks there which may require some explanation.

Q Okay, well, I won't ask you about the question

marks. And I also will preface this discussion with the

statement. that I can't ask you about all of the entries on the

chart, because I don t want to take the time and because I

don't know whether some of the entries on the chart are

cAccuzate Mepottiny Co., inc.
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accurate or inaccurate. But I do want to raise some

2 questions about some of the entries on the chart.. Let

3 me draw your attention to the deductions column where it
4 says "Tax is excluded."

In Denmark, what, if any, taxes are excluded?
r

A VAT. Denmark is EOC company.

CHAIRMAN BURG: I'm sorry, is a what?

THE WITNESS: VAT. Which is value added tax.

CHAIRMAN BURG: Denmark is

10 THE WITNESS: Denmark is an EEC country. All EEC

countries have a value added tax.

BY MR. ZUCKERMAN:

13
Q And you are certain that the value added tax is

excluded in the Denmark tabulation.
14

15
Now, the thing that. I find, puzzling about. that. is

that. the way the Denmark calculation is done, as I understand
16

17

18

19

20

21

22

23

24

25

it, is that you start. with the dealer market, which does

not. include the value added tax. Is that. correct?

A The dealer price.

Q The dealer price; now, that. doesn't include the

value added tax, does it?
A It does not.

Q And then you add the 40 per cent. for the uplift.

And that is just a percentage calculation. That also doesn'

include the value added tax. Is that correct?

cAccurate c&egotfiny Co., inc.
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10

A (No response.)

Q So then the value added tax isn'. in the royalty

base and therefore since it is not in. the royalty base it
4 is not. deducted. from the royalty base. Isn't that correct?

A Yes. It is not in and it. is n ot deducted.

Q Okay, so where it says "taz is excluded" or on the

7 deductions, "taz is excluded," that is not correct, because

8 if you were to take this as a royalty base and then deduct

9 the value added tax, you would in effect be deducting

10 twice. Okay? So then, I think that we have to correct this

and. put "no" instead of "yes".

12

13

MR. COULTER: Nay I ask a question.

MR. FITZPATRICK: No, that is not his testimony

at all.

15
NR. ZUCKHRMAM: That is his testimony.

NR. COULTER: May I ask a question? The dealer

17

price in a value added tax country, the dealer price will
18

include a value added tax. By definition.. Am I correct.
19

Nr. Thomas?
20

21

22

23

24

25

THE WITNESS: Not as I understand it, Nr. Coulter.

My understanding is that a dealer price is -- does not. include

a VAT.

MR. COULTER: But the VAT starts at the production

level and goes through the manufacturing level and then

cAccutate cRegcrztiny Co., 9nc.
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11

surface through to the consumer level, and so the dealer

price will include VAT at perhaps a lesser rate.

THE WITNESS: So far as it goes, yes.

BY MR. ZUCKEK'D.N:

0 Well, but does the dealer price here, which is

used as the beginning basis of the royalty calculations,

include .the value added tax?

10

A On the basis of what I have just heard from Mr.

Coulter, to which I agree, I think that the dealer price

includes the value added tax, which is being incurred to that

stage.

12 MR. COULTER: To the lesser percentage

13 probably?

14
BY. MR. ZUCKERMAN:

16

17
base.

Q So it is a lower percentage?

A Percentage would be the same, but. it is a lower

18

19

20

21

22

23

Q So the percentage might even be lower too?
' I believe not, sir. My understanding is that the

rate is constant. At. least in Europe. I am not an expert.

in value added tax or in any -- I am not an expert in any kind

of tax.

Q So do you know whether it is included in the dealer

24
price or not? The dealer price that. is listed here.

25

A I don'. knowp but I think it is.

cAccuzate cJVepotfiny Co., Sac.
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12

Q Think it is.
MR. COULTER: I don't mean to be constantly

intervening here, but Mr. Tournier testified, as I recall,
4 that he guessed that it was 17 per cent of that level& not 27%.

THE WITNESS: In France.

MR. COULTER: .Yes. In France. I would assume the

same general--
MR. ABRAM: Madam Chairman, I think the witness

ought. not to shake his head, because it is difficult to

record his answers, yes or no'. Rather than shaking his

head.

12
THE WITNESS: I shook my head, Madam Chairman,

because I am puzzled. If M. Tournier said that they have

a 17 per cent rate as well as a 33 per cent, which is the

standard rate applicable to records, I am puzzled..
15

16

17

MR. COULTER: Yes, it is at. the earlier level.,

Mr. Thomas. You see, if the raw materials may have a 5

per cent tax, the manufacturing level might have a 17 per
18

19

20

21

22

23

25

cent tax and. the consumer would be paying a 33 per cent tax.

It is increased.

THE WITNESS: Thank you, well, I wasn't aware

of that.

MR. COULTER: I think that. is standard format.

The percentages may vary, but. it is a standard format for

a VAT.

cAccurate cRejfrottiny Co., Snc.
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MR. FITZPATRICK: As a matter of clarification,

I think the cross can go the way the cross wants to go, but

3 I think it should be noted that. Mr . Thomas said that in this

4 column, taxes excluded, tax is excluded from the royalty base

and so the question is are taxes excluded from the royalty
r

6
base and the answer is yes, not no, as it is stated there.

Taxes arenot included in the royalty base in

Denmark as we understand it and ——

8

MR. ZUCKERMAN: Mr. Fitzpatrick, what I am trying to

do is eliminate double accounting from this chart. And the
10

12

13

14

15

16

problem that. I perceive with this will go on in a moment, and

I think I will demonstrate, is that. the basis that is stated

here doesn'. include the value added tax. I realize that that.

is a matter that. is open now, and we have to resolve it.
If the basis doesn't include the value added tax, to

say you go over and deduct. the value added tax in the

17

18

19

crasis, is double accounting.

MR. FITZPATRICK: Excluded. The tax is excluded.

MR. ZUCKERMAN: But it is all under the heading

20

21

22

23

24

25

that deductions, and I believe if you review Mr. Thomas'estimony

from yesterday, his testimony was that you first.

take this royalty basis, which is listed in the middle of

this chart, and you then deduct from that. royalty basis

the deductions listed in the third column at the right.

MR. FITZPATRICK: I guess we could. have had another

cAccurate cAepottiny Co., inc.
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14

column saying when tax is excluded .and tax is not included

2 in tbe first. instance, in both cases, the BIEM contract

3 starts with suggested price, and there is a specific

4 provision that permits the exclusion of that and other

5 taxes, and that is all that column indicates, is that in

BIEN countries, you negotiate away from the base price,

the effective base, against which you apply royalty.

I guess you could have had another column that.

said excluded. But since we have perfectly heard everyone

10 here in the room, that we are

MR. ZUCKERNAN: Well, what I will do then, is I

12
will cover up the word "excluded," here, because I want to

13
convert that, column to what, is actually deducted, from what

is in the royalty basis, and then I think we will be in
14

agreement.
15

BY NR. ZUCKERMAN:
16

Q Now, Mr. Thomas, I would like to hand you a
17

document. which will be the next. NNPA cross examination
18

20

21

22

23

24

25

exhibit and my apologies; I only have 2 extra copies here,

and. I can either hand the extra copy to the Chair or Mr.

Fitzpatrick. Whichever you would prefer.

CHAIRMAN BURG: Why don't you hand them to Mr.

Fitzpatrick?

BY MR. ZUCKERNAN:

Q And, Nr. Thomas, I would like for you to read into

cAccuxate cRepoxtiny Co., inc.
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the record if you would, the top section from the first page

of that document.

A Translation from French, "International Bureau of

Companies Oblique Societies Handling Registration and

Mechanical Reproduction Rates, Number 907, Records updated

6 2/20/80."

"BIEM/IFPI/1975 Standard Contract. National

8 Agreements."

Q Now, Mr. Thomas, I can represent to you that this

10 document is the translation from the French, of questionaire

responses received by BIEN from the constituents societies

describing the individual contracts negotiated under the

BIEM agreement; and I would like to draw your attention

to page 18 of this document.

15
Now, if you will draw your attention to the middle

of the page, where there are the initials "NCD," can you

17
tell me what that stands for?

18
A Notice Copyrights Bureau.

Q And what countries do that cover?

20

21

22

23

24

25

A Denmark, Norway, Sweden, Finland, and Iceland.

Q Okay, can you read into the record, please, the

entry that. is entered next. to NCD?

There is a small "a". "The VAT is not. deducted

as it is not included in marked up wholesale prices. However,

in Denmark, a luxury tax of 3/13 th of the wholesale price

is deducted."

cA ccutate deporting Co., inc.
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Q Now, do you have any reason to doubt that

questionaire response from NCB is correct.'2

A I would like to read it again. I would prefer not

to comment, because I don't know what they mean when they

say the VAT is not deducted. Because the BIEM contract
r

6 says that the VAT is deducted.

Q Well, I am trying to focus on the specific

8 countries in the BIEM contract, because that is what. the

9 testimony was directed to yesterday. And tell me if my

10 understanding is correct, that is, that, my understanding

is that that says that .1, the BIEN contract, privides as

a general principle the VAT is deducted.

13 .2, if you start. with the royalty basis that

&4
includes a dealer margin. plus a markup or an uplift, that.

does not include the VAT, that to get the result of the

overall BIEM agreement, you don't have to deduct the VAT

from that.

18
A In that case, then, I would agree with what. it.

says here.

20
Q Okay; then let me go on. You said that the

countries that. that covered was Denmark, which was entered
21

here, and Finland--
22

23

24

25

A Finland, Sweden.

Q Sweden is down at the bottom. And--

A Norway is not included in the tape.

&Accurate cAeportiny Co., inc
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9 There again, under the deductions column,

we will change the entry for Denmark, Sweden and Finland,

from yes to no.

MR. FITZPATRICK: It might be simpler, could I

suggest this, that if we add. another column, tax is not.

included, because we don't want the tribunal to -- I

don'. think your cross examination goes to the point

that. taxes are included in the base.

10

MR. ZUCKERPMN: Right..

MR. FITZPATRICK: You are not, trying to say

taxes are included in the base, are you'?

MR. ZUCKERMM."Okay, well, I didn"t want, to

MR. FITZPATRICK: The words there would let. the

14
reader imply that. captions are included in the base, zn Den-

mark and Scandanavian countries, and our point was here that.

they are not. included in the royalty base in any of those

countr1es .

, 19

20

21

22

23

24

25

MR. ZUCKERMAN: Okay, well, I will follow that.
MR. FITZPATRICK: Let's have another column and

just. put yes in. another column. This is an important. point.

MR. ZUCKEPSIMU: Well, I think it is an important

point, and I frankly think it. is a lot. clearer to eliminate

double accounting, which is really the aim of this entire

exercise, to do it this way. If the Tribunal is confused

by this approach, I will follow your approach, but. I think

accurate cAepozfing Co., inc.
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it is a lot clearer to proceed the way that I was proceeding.

THE WITNESS: I think a more tentative approach

would be to say "taxes if included." In other words, they

4 would be deducted if they are in there in the first place.

BY MR. ZUCKERMAN:

Q Okay. Now, what about Switzerland. Is the VAT

7 deducted in Switzerland.

A I am not sure whether they in fact had VAT in

9 Switzerland.

10 Q 'ell, can I draw your attention to page 18 in the

middle of the page, where it says, "Mechanical license."

And that. is m-e-c-h-a-n-1-i-z-e-n-z. What. is Mechanlizenz?

13 A Mechanlizenz is the BIEM society in Switzerland.

Q I'm glad your pronunciation is better than mine.

16
Q If Mr. Tournier was here, he might. have the third.

pronunciation, which would probably be correct. And what.
17

is the entry on page .18 with the heading on the top of the
18

page "Taxes deducted," and rates, next to the Swiss society?
19

A It has "a, Not."
20

CHAIRMAN BURG: Not, n=o-t?
21

22

23

THE WITNESS: None.

BY MR. ZUCKERMAN:

N-o-n-e.

24

25

Q Do you have any reason to believe that that. is

incorrect, that that is not. correct?

cAccutate cRepottiny Co., Sac.
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A No reason.

Q So then here again the taxes will change the

entry under taxes deduction if this will stay up here, from

yes to no under Switzerland.

A May I add something to that reply.

Q Certainly.

A On reflection, my -- I am not. a tax expert, and

8 there are a lot of details on every country which it. is

9 impossible to be fully aware of, but in Switzerland, there

10 are C-a-'n-t-o-n-a-1 taxes, vary from one part. of the country

to another.

12 Q Are those like the sales taxes that. we have in the

United States, which differ between different states?

A. And those taxes would certainly be excluded under

BIEM.

16
Q But that. wouldn'. be in the basis to start.

17
our with, is that correct.'?

18
A On that, I am not sure.

19

20

21

23

24

25

Q Well, how could it be in the basis or else they

would have to have a different basis for each canton?

Which I am sure I mispronounced. Well, if we were to use the

United States as an example on that, and you were going to

try to set up a system where you did not include sales

taxes, your starting point in the United States would be

presumably suggested retail price, which does not. include

cAccutafe Mepozfing Co., inc.
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20

the sales tax. And in fact, the sales tax in New York

is 8 per cent., the sales tax in New York City is 8 per

cent. In Westchester, which is a different county in New

York, it. is a lower percentage, and Nassau County is a

different. percentage, and Connecticut and the State of

Connecticut is a different percentage, but. in Washington

D. C. it is a different percentage. And. presumably the

Swiss system would be the same in terms of local sales

tax.

10

12

A 'ot in my observation.

Q What is your observation?

A Because in this country, in this country my

1 3 observat ion is when you go shopping, you see the price marked

14 on the product.

16

Q Right.

A And then when -- the cash register is rung up,

17
the tax is added separately.

18

19

20

21

22

23

24

25

Q Right.

A Whereas in Switzerland, you see the price on the

product and that includes the tax.

Q But does the -- are you familiar with the way the

Swiss society computes its royalties?

A No, I am not..

Q Okay, well, then I think the -- have you ever heard

anybody in the Swiss side state to you that they have to have

cAccuzafe cAepoztiny Co., inc.
(202) 72 6- 3801



a different royalty basis for each of the cantons in

Switzerland, because the tax is different?

A I doubt whether they would have different taxes.

Q Or a different deduction, because the tax is

different. Well, okay. I think, to be fair, in charac-
r

6 terizing it, I will put a question mark next to that no that

7 we just. entered on Switzerland, because we can't pin that

8 down precisely.

MR. SHERMAN: Now, I am confused. I just want

10 to understand this. If the heading is now going to be

taxes if in basis, and in Denmark and in Finland, under the

BIEM contract. that would be excluded if they were in the

basis, then wouldn't it be incorrect to have a no there?

MR. FITZPATRICK: Yes, well, I think we are

15
dancing on the head of a pin now. If we can -- again if

16
the Tribunal is confused by the terminology I am using,

18

19

20

21

22

23

24

25

I will change it, because I don't want there to be any

confusion. The whole purpose of this is that I want. to

make sure that we are not double accounting, that we are

not taking a royalty basis that doesn't include the VAT

and. then deducting the VAT from that basis, which

obviously is not that. system that happens here.

MR. SHERMAN: Well, all I am suggesting is that.

you either have two columns or if you change the heading

in this column and go back to the original answer and if

cAccurate cRepotfiny C'o., inc.
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22

you think that. will make it. clearer, that. is the way to

do it., but as it. stands right. now, the chart. would be

incorrect.

MR. ZUCKERNAN: What. if I leave the heading or

change the heading back to taxes excluded and instead of

6 writing no, I will put an entry on each of those places

that. says not. in basis, would that make it. clear? I 'm

just trying to agree on a terminology.

MR. FITZGERALD: I thought the chart. was clear

10 at the beginning. The chart says that in no country do

12

13

14

15

16

you apply the 8 per cent to the 5 per cent. so as to include

the taxes. In no country do you do that, and it. has either

been excluded, because you have built the price up and

deducted the taxes or it. wasn'. in the basis when you

built. it up, but the BIEN contract is clear. The BIEN

contract is clear that you start with a price and you

17 deduct. taxes.

18

19

20

21

22

23

24

25

MR. ZUCEERNAN: Well, let me tell you the

reason I am going through this exercise, though I

didn'. want to jump ahead. And that. is that we will be

getting in a couple of moments, but it may be a little
longer, if we continue disagreement on this terminology.

To the other chart, which is the calculation of what. the

royalty basis was after deductions in each of those

countries; and as far as I can tell, that. chart is
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1 wildly inaccurate because it. was tbe results of double

accounting and double deduction from the VAT, deducting

the VAT from the basis that didn't include and if we are

going to get the other chart, and that other chart. is one

that Mr. Thomas testified he didn't prepare, we are

6 going to start with this chart. I think we are agreed on

what the system is and we just have to agree on the

8 terminology. And I find it hard to believe that the ter-

9 minology is confusing.

10 Madam Chairman, whatever terminology the Tribunal

would like me to use, I would be glad to use it.
12 CHAIRMAN BURG: Why don't we try the -- another

13 column? See if we can

14 MR. ZUCKERMAN: Okay, do you mind if I write

15
directly on here or do you want me to use

16

17

MR. COULTER; Use your little--
MR. ZUCKERMAN: I will give a little plug to the

stationery store so we can rule without any damage to the

chart, restoring tbe chart to its original condition,

whether accurate or inaccurate.
20

MR. FITZGERALD: Mr. Zuckerman; excuse me for

22

23

24

25

intervening.

MR. ZUCKERMAN: Sure.

MR. FITZGERALD: Your line of questioning bere,

though is based on the assumption in the dealer price, plus

cAccutate cAepottiny C'o., inc.
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1 the dealer margin, as in the case of Denmark, there is no

tax.

24

MR. ZUCKERMAN: That is correct.

That is not. an assumption, that is the information

that was given by the society in response to the BIEM

6 guestionaire.

Tape 2 MR. FITZGERALD: Okay, thank you.

So add a column here which says Taxes Not in Basis.

9 Is that terminology satisfactory?

10 MR. ZUCKERMAN: Ask the witness.

THE WITNESS: I am happy with that, Madam

Chairman.

13 MR. FITZGERALD: Well, I think Mr. Thomas was

14 happy with what. we had before. You are more agreeable.

Okay, and then let's go down to Denmark.

16
BY MR. Z UCKE RMAN:

Q Now, should the entry under taxes not in basis

be no or yes, which would be clearer for you, Mr. Thomas?

A Tbe document reads, VAT is not. deducted as it is
not included in marked up wholesale prices.

20

21
Q Okay, well, I think maybe the clearest thing,

although I am going to have to write a little smaller, and
22

23

24

25

I hope tbe Tribunal can still see, I will write not in basis.

A I think you should add VAT. Sorry not —. — this

is only in Denmark, it is the only country where this is said..

cAccutate cRepotfiny Co., Sac.
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The NCD countries.

25

 
CHAIRMAN BURG: It. is going to test all your

writing powers. All your writing powers and abilities.

We will send out for more slips of stickups.

MR. ZUCKERMAN: I know. I bought. a package that.

contained hundreds of them. There is no escape. The only

thing I should have bought. was some carbon paper, so I could

have made all the corrections at. the same time. But there

are a lot of them.

10
BY MR. Z UCKE RMAN:

Q Okay, VAT not. in basis and Denmark? VAT not in the

 12

13

14

basis in Finland, and let's see, we also said it. was not

in the basis in Sweden, is that correct?

A Yes.

CHAIRMAN BURG: You said. Norway was not on that

16
list..

THE WITNESS: But. we didn'. include Norway on the

18

chart..

BY MR. ZUCKERMAN:

 
20

21

22

23

24

25

Q May I ask why you did not. include Norway on the

chart?

A I am afraid I have no idea. Perhaps because two

Scandanavian countries were represented, one is in the EEC

and the other is the largest of the countries. Sweden is

the largest.

Q Okay, so there is the addition to the chart., or
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corrections, or whatever one wants to characterize them.
2 That. we have now agreed on up to now, are under deductions
3 we put a new column that says Taxes not. in basis, and for
4 Denmark, the VAT is not in the basis. For Finland,, the

VAT is not. in the basis, for Sweden, the VAT is not j.n the

basis, and for Switzerland, the VAT is not in the basis.

A We did agree on

Q Okay, I have to take another piece of paper. And

next. to Switzerland, I put. a question mark on it. Now,

10 drawing your attention to the entry under Taxes Excluded.

11 for Japan, can you tell me is that an accurate entry?

12 A It is to the best of my knowledge.

Q Well, in here, I don't want to spend much time

14 with that, because I think this is a typographical error.

The 4.8 per cent. is not the tax.

16

17

A That is not. the tax, right.

Q It is the rate on the 5.4 per cent, it. is not.

the tax on LPs, but it is the rate on LPs.

19

20

21

23

24

25

A You are quite right.

Q Is that correct?

A These percentages are

Q So, I will agree with you that. it. is my understanding

that the taxes are excluded in Japan, but. it is not the taxes

that. were stated on the chart.

Okay, let's move over to the column that says

cAccutate cRepoxtiny Co., dnc.
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Packaging Deduction, 10 per cent, and here again, I will

draw your attention to Switzerland, I will have -- where

it says that the packaging deduction in Switzerland is 6.5

per cent for singles and 6.5 per cent. for LPs, and I ask

you if that is correct..

A My understanding, now that you mention it. is that.
7 there is a overall deduction, which includes those

percentages'0

Q What. is the overall deduction?

A Unfortunately, I don'. have my agreement with me.

But it could be 17 or 18 per cent.. It is
12

13

14

Q Well, that. is what. you have listed. under per cents.

A I know, that. is a coincidence.

Q Now, let me see if I can refresh your recollection

on that. Is@'0 it. so that. Switzerland has the same system

16 that. Germany has on that., that the packaging deduction for

17

19

20

21

22

23

24

25

singles and LPs is the same, 5.5 per cent?

A Not under, according to my .understanding. Perhaps

your document would have this again.

Q Well, I think it. will. And again, if you could

turn to page 20, where there is the heading Deductions for

Record Sleeves, and tell me what the engry is under the

Swiss Society there?

A Single rate, 5.5 per cent. (+1: for remainder).

Q And the 1 per cent. for remainders refers to

discontinued records, isn'0 that. correct?
&Accurate cJ2egozting Co., inc.
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A I presume so. I don'. know that expression.

Q Okay, but the single rate by which I am assuming

is a uniform rate, is 5.5 per cent according to that

document.

MR. COULTER: It is 5.5.1, 6.5. Plus 1 per.

cent for remainders. Do you know what one per cent for

10

14

17

20

21

remainders means. It might be an across the board discount.

MR. ZUCKE~N. I can't believe that you had

5.5 plus 1 per cent for every record, that it would be

expressed in that. manner.

MR. ABBAM."I don'. know how your people express

it.. I don t. know what, the question was.

MR. COULTER: Madam Chairman, mav I s~t that.it is proper

for the witness to answer, to say he doesn't know, but.

it. is highly improper for Counsel to be answering the

questions.

THE WITNESS: May I reiterate my recollection, and

I haven't looked at the contract for quite a time, is that

there is a deduction in -- of the order or 17 per cent which

covers, includes, covers as well as other matters, and I

am not. familiar with what. is stated in this document, 5.5

22
per cent. plus one per cent..

23
BY MR. ZUCKERNAN:

24

25

Q Well, I think the fair thing to do is put. a

question mark. If we can'. establish certain elemental
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LJ 3-26 1 changes, we will put a question mark.

Okay, now let me come back now to the minimum rate

which there is next to Australia a dash. Is there a

minimum rate in Australia to your understanding?

A No.

Q You are certain of that?

A I -- to my understanding. My understanding is that.

Q Well, have you ever beard of a reference to a

10 one-cent minimum rate in Australia?

A No.

12 Q Well, and in the UK, you said that there is a

13 fixed minimum. What is that. minimum?

14 A It used to be 3 farthings, and without. looking it up,

15 I think it is .303 of a penny

16 Q Believe it. is .313.

A That. is

18 Q That.'s a small difference. And. I am going to put.

19 a blank here next to Australia, because I think

20
A, I t j.s

21

22

23

24

25

Q I want to come back to that. Later. Okay, I

think that. that takes care of that chart for now, and here

again, let me just. state that I am not. stating that all of

the other entries are correct, just. between yesterday

and today I hhven't bad time to verify or to check on all

of them.

cAccusafe c&ePoztiny Co., inc.
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Now, before I put. that chart. away, one thing

that. puzzles me about that chart. is that all of these
3 omissions from the chart, seem to go in one direction,

that. is, they seem to overstate what the deductions are.

Is that. correct.?

A I wouldn'. agree. The common headed deductions

is subdivided into taxes, that. was perfectly clear, there

8 was only Australia, which indicated that taxes were not

9 excluded. I admit. that. there was something of which I was

10 not. aware in Denmark, which we have now corrected, and with

regard to the other deductions, it is a factual concept.

that you have put. a question mark in Switzerland where

13 my understanding o f the overa 1 1 deduct ions is not. in accor-

14 dance with what is in the BIEM document which you have used.

15

16

17

18

Q Your understanding with Switzerland is that. they

account. for records on a canton by canton basis, and they

deduct the VAT on a canton by canton basis in Switzerland?

A No, what. I said was that. there are cantonal taxes

19
which are included in the price, in the retail prices which

would not. be included for the purpose of royalty tabulations.
20

That. tabs would vary from canton to canton.

22

23

24

25

Q How do you go about. deducting the VAT then if it is

different from canton to canton?

A Sorry, but it is not VAT.

Q Or whatever.

cAccuzate cAepozfiny Co., 9nc.
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A Well„whoever is responsible for payment of the

royalty will have to make adjustment in his accounts to the

BIEN society.

Q How many cantons are there in Switzerland?

A I don't know, about a dozen.

Q About a dozen. They have to have 12 different

registers.
A Systems, but they would have to make adjustments

9 if taxes are different, I am not. sure.
10

Q Now, let me go to this next chart, which is

comparison of illustrative suggested retail prices, with

royalty base, which you also used during your direct. testimony.

And I believe your testimony was -- and the chart shows

that in Prance on popular LP, the retail prices in the

dollar equivalent., $ 12.19, and the royalty base after

deductions is $ 8.30, is that. correct?

17 A That. is the information which I have in my offices

from the company which provided all the rest of this

19 information.

20

21

Q What is the name of that company?

A Madam Chairman, the information was given to me

on a confidential basis. I will disclose the name of the

23 company of you ask me to . But I was asked by the company

that provided the information not to disclose it. I don't--
it is an international company. I wouldn't have thought

cAccutate cRepottiny Co., inc.
(202) 726-9801



32

that. it. would make any difference to your view of the

Q Why don't I withdraw that. question for the moment,

and we may get. back to it. if it is necessary.

Now, let me put. this over here, and I would like

to go through a calculation with you on the LPs in France,

and'et me here state on the record, I could do the same

calculation for singles, LPs, and cassettes, but I don'.

want to take all of that time, and I think that. since LPs

are the dominant mode and also to save the time, that. we

10 use that.

Now, we start off in France with a price of

12

13

$ 12.19, $ 12.18-9/10, to be more precise, and that is the

retail price, is that. correct?

14 A 49 Francs in fact. in the original.

15

16

Q Well, then, I had the figures in dollars. I will

keep it in dollars. Now, that includes the VAT, doesn'. it'?

17
A Yes.

18

20

21

22

23

24

25

Q And so to get from there in t he first. step in

calculating the royalty basis, we subtract the VAT?

A I am sorry, in France they don'. actually calculate

it this way. I mean, I don't want to stop you. but this is

not. the way the calculation is in France.

Q Well, but. I thought. that was your testimony yesterday.

That wasn't your testimony yesterday? That this is the way tha

-- when we were using the chart, how royalty rates are
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calculated abroad in conjunction with this chart in

comparison of the lesser of suggested retail prices, that

.you started with the royalty basis and then you deducted

the VAT.

10

12

13

14

16

17

18

19

20

21

22

A I'm sorry, but these are 2 entirely separate charts.

That one says, however, what. the rates are claculated. This

one, which you are now talking about, does not. say how

royalty rates are calculated, this one is simply an illustra-
tive factual setting out of retail prices showing how the

royalty base differs.

Q What is the retail price that is set out in that

chart, Comparison of Illustrative Retail Prices'

A It. is either a suggested retail price or it is a

notional price in the records computer printout of the

company which was the source of the information. They

vary from one to the other.

Q But it. is not the price used to determine royalty?

A It may be or it may not.

Q Now, let's start out with this price and see where

we get. I think that. we have to make this clear. Now, if
we start out. with that. price of $ 12.19 and we subtract. the

VAT, do you know what that VAT is in France?

23 A 3 3 0 ~

24

25

Q Now, that is 33 per cent. of the lower figures,

sir, that. you subtracted from the -- higher figure you

subtracted 25 per cent of that,, is that correct?
cAccuzate c/2epotfing Co., inc.
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1 That would be right, yes.

Q So 25 per cent of that would come out to 3.047,

in other words, $ 3.04, 4.7 cents. And making that. subtraction

I come to $ 9.14. Is that correct?

A I take your word for it.
Q Now, then you deduct the packaging, is that correct?

A If you were calculating tbe market this way, you

8 would--

10

Q Which is 6.5 per cent. on an LP in Prance?

A 'No response.)

Q Now, my calculation is that 6.5 per cent of that

is 59 cents so the end result of the royalty basis that. I

13 come to is 98.55

14 A Uh-huh.

15

16

17

Q Is that correct?

A If my arithmetic is correct.

Q And you testified that you don't know whether

that in fact. -- that $ 12.18 or $ 12.19 is the basis or

19
some other figure, you don't know what. that figure is?

20

21

22

23

24

25

A I don't know what the figure is, but I know that

it is not 12 per cent.

Q Well, do you know what. it. is?

A Well, you know that in France, the PPD plus

markups--

Q Yes.

cA ccu~ate cAepottiny Co., inc.
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A Your starting point in France would therefore

the published. price. I don'0 know what that would be

for this particular record.

0 Well, let. me just enter on here, and we will have

to clarify this for the figure that. we got. from calculating
r

from this as the starting point of the calculation of the

royalty butwhich

MR. ABRAM: You have got. to have a record., so by

this, you mean the chart that he presented yesterday?

10 MR. ZUCKERMAN: That is correct.

12

13

MR. ABRAM: And it is called Comparison of

Suggested Retail Prices, RIAA Exhibit? That is where the

12.189 appears.

14
MR. ZUCKERMAN: To make that again complete, in the

15

16

17

18

19

20

21

22

23

24

25

middle of that. chart had a comparison of illustrative

suggested retail prices royalty base. There is a heading

that is labeled Pop LP, and two columns under that, retail
and royalty base.

For France, the entry under retail is $ 12 and

19 cents, more precisely, $ 12.18-9/10, and the entry under

royalty base is $ 8.03. We have just calculated that it
in fact you start. with this $ 12.19, if we agree we have

not yet resolved, you get not. $ 8.03 but. $ 8.55.

THE WITNESS: And if I may say so, that. is an

illustration of one of the @lie'nt record producers under

cAccuzate cRepozting C'o., dnc.
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the BIEM system, because if you take an unreal retail price,

and apply the 8 per cent after deduction, you get a higher

royalty than if you take the 8 and then if you take a

price which is related to what. is paid in the market.

Q Nell, I will prove that differently. I don'

6 want. to spend. all day going through numbers, but. we have to

spend some more time. Let's take this $ 8.55 and divide

8 that by the 12.189 and see what the percentage comes to,

and then I want to use that.

10 98.55 divided by 912.19 equals, if my arithmetic

is correct, 70 per cent, and you can verify that. if you

have the calculating done. Okay, now, if this calculation

13 was done correctly, then this 70 per cent would be an

15

16

accurate figure of what the royalty basis in France

represents as a percentage of the price, the retail price.

Is that correct.?

17

19

20

21

23

24

25

A If the way of calculating were correct., yes.

Q Okay.

Now, I hesitate to use this chart. Which is

labeled Royalty Rates in France. But I will use only the

first. two columns which are the two columns that I believe

are accurate on the chart.. So from the chart. royalty rates

in France, the actual -- the first line, that. says Code T,

the actual consumer price.. from Bondage is listed as what?

A 26.522.

Q 26.522. Okay, and what are the deductions
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that are listed from tbe actual consumer price on that

same line where the 26.522 was?

A 7.9235.

Q 7.9235. And that comes down to -- you subtract,
5 the -- from the actual consumer price of 26.522, the

6 deductions of 7.9235, and you come to l8.5985. Is that. cor-

7 rect.?

A (No response. )

Q I don't have to ask you to verify the arithmetic.

It is correct.

I think to expedite things, that Mr. Sherman will

agree that when I make a mathematical calculation, since

he has a calculator,. if be will interrupt if it is inaccurate.

14 If it. is accurate, he doesn't have to.

15 Okay, so then let's do one more calculation and

16 take that 18.5985, which would be the royalty basis after

deductions, is that correct?

18 A Yes.

19 Q And divide that by the actual consumer price

2p from Sondage, which is 26 . 522 . I s that correct?

21

22

A That is different.

Q And then we get to 70 per cent. So in other

words, if this chart, Royalty Rates in France, was prepared

by RIAA, the two columns on this chart are accurate. Then

on this other chart, Comparison of Illustrative Suggested
25
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Retail Prices,,with Royalty Base, the figure under

Royalty Base for LPs, for France, should be $ 8.55. Is

that correct?

MR. FITZPATRICK: Since you are referring to

my chart here earlier, let me note that. the chart. that.

was prepared here excluded the flat rate deductions

allowed for distribution loss, which was a local deduction

under the national contract of France, which was included

in this computation because at. the time the flat rate

10 deduction was included. the time this chart was

12

13

made, Mr. Tournier told us that. that flat rate deduction

had been negotiated away.

So that isn't the case at all, Richard.

MR. ZUCKERMAN: What is the flat rate deduction

as a percentage, Mr. Fitzpatrick, since you are testifying?

16

18

19

20

21

22

23

24

25

MR. FITZPATRICK: Since I am testifying, I don'

recall. Three or four per cent. You do recall the

exchange with Mr. Tournier about. the flat rate deduction.

There was a local, that was a local deduction in France that

was included in this computation.

MR. ZUCKERMAN: Well, if you deduct. 4 per. cent

from 98.55, you still come to 98.2l. Not. $ 8.03.

Is that. correct.?

MR. FITZPATRICK: I told you that. I don't recall

what the flat rate deduction was. I do note that. the flat
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rate deduction for distribution loss was included in this

computation but was not. included in that computation because

Mr. Tournier indicated to us that that had been negotiated

away.

MR. SHER~"AN: Also, Richard, you multiply
r

the 4 per cent by the retail price, not. by the royalty

base. And that would be 49. Let me go on to a couple

of other countries here, because

10

THE WITNESS: May I add a word?

MR. ZUCKERMAN: Certainly.

THE WITNESS: Because

BY MR. ZUCKERMAN".

14

15

17

18

19

20

21

22

23

24

25

Q You are the one who is supposed to be testifying.

A I only want. to say that. however you may calculate

it., factually the basis of royalty for a record which sells

at 49 francs or 912.189, is in French francs, 32.28, and

in US dollars, $ 8.03. That. is the fact. of the situation

in F ra.nce .

Q Well, it. is not. the fact--
A Ne can make any sort. of calculation here, but

what happens advances that., and if it. shoudl be $ 8„55, I

am sure that SDRM would come and ask for it.
Q Nell, I think we have to again pose the question,

I would agree, because of your objection before, which is

who prepared that chart?
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A The chart was -- this chart. is an extract from

factual data supplied me by an international company,

member of IPPI.

Q And I will again pose to you the question from

a moment. ago, what. is that company?

(Tape 3)

10

12

13

14

15

16

17

18

19

20

21

22

23

25

A Madam Chairman, may I ask you whether I need to

answer the question or not?

CHAIRMAN BURG: Before I decide, or before we

decide, Mr. Zuckerman, why is that information necessary?

MR. ZUCKERMAN: Well, Madam Chairman, it is my

view, and. it. continues to be my view, notwithstanding

Mr. Fitzpatrick's explanation for the difference between

these two figures, and the $ 8.03 and the $ 8.55, that. that.

chart is riddled with errors, and if we are going to explore

whether that is accurate, since that was a part. of Mr.

Thompson's direct testimony, we have to have some basis on

which to explore it.. I might substitute it as my question.

What would really be more important than knowing the name

of the company which prepared it would be to ask Mr.

Thompson to submit to the 'Zribunal and to the parties the

underlying documentation which he had in front of him to

which he refers and which contains the numbers upon which

the chart comparison of the suggested retail prices, was

developed.

MR. DEUTSCH: Madam Chairman, if I might refer
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to the recollection of the Tribunal yesterday when the

issue was raised, we

CHAIRMAN BURG: Speak up a little louder.

MR. DEUTSCH: Sorry, yesterday, when the issue

5 was raised., we asked that if if the Tribunal at. that time
r

6 was going to determine whether to admit the chart, that if
7 they did, that underlying data be furnished in order to

determine whether in fact the figures jelled with one

9 another, that is, the single retail and the royalty base.

And that. seems to be what Mr. Zuckerman is now suggesting.

THE WITNESS: May I just say by way of information,

Madam Chairman, what I have in front of me, is not. the

original document supplied to me by the company in question

14
in Europe, but it is a -- virtually the same information

but with the original currency figures, with which I was
15

originally worked, so I had one sheet. per country and with
16

the original currencies, but I haven'. got the data that
17

was supplied to me. So I am not able to comply with the
18

suggestion which was made by Counsel.
19

MR. ZUCKERMAN: It is not physically possible
20

21

22

23

25

to comply with it today. It certainly will be possible

when Mr. Thomas gets back to his office, or by phoning

his office.

MR. DEUTSCH: Excuse me, Richard, are you

suggesting it be furnished without the name of the company?
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CHAIRMAN BURG: I think, Mr. Thomas, that it
would be appropriate to give the name.

THE WITNESS: Very well, Madam Chairman, the

4 company was Polygram, which is an international company

which operates in this country as well as in Europe, of

6 course, I think that there would be some embarassment. if
they were to -- they would probably be very happy to

supply the data on a confidential basis, to this Tribunal,

9 but I think that they would be unhappy about it being

published, if submission were to result in it being

put. on the record, as it were, and being made public.

Because there are elements which are commercially sensi-

tive'~

BY MR. ZUCKERMAN:

Q May I ask, Mr. Thomas, what is commercially

16

17

sensitive about. that. data?

A My understanding is that the original data

includes dealer prices, and that is something which
18

record companies prefer not to divulge to their competitors,
19

Q Am I to assume also that the retail list here is
20

21

23

24

25

derived from only Polygram's own data and not from any

scientific sampling in those European countries?

A I did say yesterday that. I had made some checks,

and. indeed some figures have been checked, from the Polygram,

because I was advised by national offices of IFPI, that
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in some cases the prices were not. particulary typical.

Q What checks did you make?

A I telephoned, I spoke to a number of people

di1 ec'tly

Q Who were the people that. you spoke to?
r

A Either the Chairman or secretary-director of IFPI

national groups.

Q And what was the question you asked, them?

A I said I have for your country the following

prices.' would like you to tell me whether they are

12

13

representative and typical.

Q And the officers of these companies that you

inquired of answered by conducting surveys or by answering

off the top of their head or how?

15

16

17

A They know the price levels of that operation in

respective countries. They were not. companies, they were

IFPI officers.

Q In other words, the IFPI

19

20

21

22

23

24

25

It could have been

Q Mr. Gortikov?

A Right.

Q And did you know, other than the fact that these

people are in the industry, and have some general knowledge

of price in their countries, do you know the basis on which

any of them answered. those questions?
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A No. I must remind you that this was originally

done as an internal document for IFPI's own information.

We had no idea it was going to come under this very close

scrutiny here. And had one known that it was going to be

queried in this way, one might. perhaps have made more

6 particular checks.

7 Q Well, when did. you first bring this chart to the

8 attention, this information to the attention of Mr. Gortikov?

10

12

13

14

A In the later part of last year.

Q So that. is last year?

A Last year, yes, in the -- after September.

Q So that is somewhere between 6 and 9 months ago?

A More than 6 months ago.

Q And at that. time, did. Mr. Gortikov indicate to

you that he might. want to use this information in connection

with this proceeding?

17
A He told me that. the information would be of interest

to RIAA in the context of this Tribunal, and I subsequently

came into contact. with Mr. Fitzpatrick.

20

21

22

23

24

25

Q When was that?

A In the early part of this year, 1980.

January, I believe.

Q So, in other words, you have known since January

that this chart was going to be used or was considered to be

used in some form for this Tribunal?
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A Well, no, it wasn't the chart at. that stage,

it. was information.

Q You have known since January that the information--

A Well, I didn't know that it was going to be

actually submitted. I thought that it was going to

6 be useful as background information.

Q Now, I believe you also testified yesterday that

Mr. Gortikov asked you to add some countries to that chart,

9 i s that correct?

10 A 'here were some countries missing, yes.

Q What were the conntries that. he asked you to add?

12 A Australia was one.

13

15

Q Any others?

A Sweden was added.

Q Did he indicate any reason why he wanted you to

add them?
16

A No.
17

18

19

Q Any others?

A I believe that Japan was. Unfortunately, I don'

20
have the early version of that. I think that is about it.

21

22

23

24

25

Q All of the others were on the information?

A I believe so.

Q Were there any countries Mr. Gortikov asked you

to delete from the information that you had?

A No.
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Q Now, going back to the chart that is headed

How Royalty Rates are Calculated, and drawing your attention

again to the 4 countries, Denmark, Finland, Sweden, and

Switzerland, where we had a discussion about whether the
I

VAT was included or not included, do you know whether in the
/

6 development of the figures for royalty base on the chart

7 Comparison of Illustrative Retail Prices for Royalty Base,

6 for each of those countries, how that calculation was done?

A It was done either by reference to a retail price

10 or by the buildup method. from the dealer price.

Q If the buildup method was used, do you know

whether the VAT was deducted from the built up price?

13 A No.

14 Q You don'. know?

15

16

A No ~

Q So the Denmark-Finland-Sweden and. Switzerland,

we have to put question marks, because we don't know whether
17

18

19

20

21

22

23

24

25

it was double counting or double deductions at. the VAT?

A I am very confident that there was no double

counting, because those figures have been accepted by BIEM

societies.

Q So you don't know how those figures were computed?

A Not personally.

Q You are the one who is testifying.

A Yes.
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Q Now, as long as we are on that chart, I would

like to form another calculation with you if I may.

If those royalty basis are correct,'0

and I am not conceding that. they are, but if those royalty,
bases are correct, is that. then the base to which you apply

the rate which is listed as column 1 on the chart, How

Royalty Rates are Calculated Abroad?

A Yes, that is the basis for which you apply the

percentage royalty.

Q Okay, so that in Australia, you would apply a 5

per cent royalty to $ 9.44. Is that correct?

12 A Yes.

13

14

Q And that. yields 47 cents. And here again

A That. seems to be about right.

Q Here again, if Mr. Sherman disputes the computa-

16
t.ions, I would like you to interrupt..

17
CHAIRMAN BURG: I am confident that. he will tell

18
us of that.

19
BY MR. ZUCEERNAN:

20

21

22

23

24

25

Q And in Austria, well, before we go on to

Austria, let me ask you one other question about. Australia.

You are aware that there was the Tribunal -- that. copyright.

tribunal in Australia that considered the royalty rate there,

is that correct?

A Yes.
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Q And do you know what. the recommendation of that

tribunal was?

A I have read it..

Q What. is the recommendation?

A I am not sure that I understand it.
Q What don't you understand about it?

A I should like to have it in front of me before

10

12

13

14

15

16

17

18

19

20

21

23

24

25

answering that. question.

Q I would have one copy of the Tribunal report.

There is a copy here.

I am now handing to you a copy of the report of

the Inquiry by the Copyright Tribunal into the Royalty

Payable in Respect to Records generally from Australia,

and drawing your attention to page XIII, where there

are titled the recommendations. Does that refresh your

recollection?

A It does, thank you.

Nay I read, Nadam Chairman'

Q Certainly.

A I'm reading paragraph 1 of the recommendations.

"The statutory royalty now payable in respect to the

records generally is not. equitable and should be increased

subject. to what. we say concerning sales tax. We recommend

that. the royalty payable with respect to records generally

should be increased to 6.75 per cent. of the retail selling

price per record."
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And to answer your question, I am not sure

about the exact. import of his recommendation, because I

3
have tried to understand what is meant by subject to what

we say concerning sales tax. And I have, frankly, not.

understood it.
0 Let me refer you to, which unfortunately I don'.

have here, so I can'. hand you a copy, but. Mr. Fitzpatrick

or Nr. Sherman can correct. it if this is an inaccurate

statement. That accompnaying the report issued by the

Australia Copyright. Tribunal as released by the Office of

12

13

14

15

16

17

18

the Attorney General, which stated that the recommendation

was a royalty rate of 6.75 per cent, based on the retail

price including VAT, there was a second recommendation,

that. VAT be deleted from the royalty base and if that

second recommendation were accepted, that the royalty rate

be changed to 7.9 per cent, which would be 7.9 per cent.

of the price less the VAT would be the equivalent. 6.75

per cent applied to the price including the VAT.

19

20

Is that. a correct characterization, Nr. Fitzpatrick?

NR. FITZPATRICK: I was reading, not listening.

NR. JANES: Iti'2

NR. FITZPATRICK: Mr. James says it is a correct

23
characterization of that.

24
THE WITNESS: One correction if I may, not VAT.

25
It is purchase tax.
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MR. ZUCKERMAN: I am sorry.

BY MR. ZUCKERMAN:

Q @o then on this chart, How Royalty Rates are

4 Calculated Abroad, the percentage rate, I think we should

add next to Australia, recommended 6.75 per cent.

Now, I understand that. that is the recommendation

of the Tribunal, that is not yet become the effective rate

in Australia.

A Yes, sir.

10
Q . Now, if the 6.75 per cent rate does become

effective in Australia based upon the royalty base that
11

you have there, of $ 9.44 -- and you estimate, according
12

to my calculations, the actual royalty payable on a record
13

would be 64 cents.

A No, I am quite happy with your change on that.

16
table, where you put, recommended 6.75 per cent.

18

20

21

23

24

Buthere you are interpreting the recommendations

of the Australian Tribunal. I am not sure whether they

intended that. 6.75 per cent. to be applied to a price in-

clusive of tax or not. And therefore, this is to be

my testimony, amended with my agreement, I don't agree

with the change that you have just made in the top line.

Q Well, I think that since that is a mathematical

calculation, we can proceed without that now, but I think
25 that the facts on that are clear, you may not be aware of it,
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that that. is the royalty that. would result.

A I am afraid I don't agree. It is a factual matter,

a matter of question interpreting.

Q I asked Mr. Fitzpatrick whether he disagreed

5 with my interpretation.

A You quoted the press release. You quoted the

press release, didn'. you?

Q Yes, I did.

A And. that. is the interpretation given by the Press

Department of the Attorney General's Office in Sydney, in

Canberra, but. that does not mean that that is the official

12
interpretation of the recommendation.

13

14

15

16

17

18

Q Let's go on to Austria.

A Shall we change the subject?

Q What is the royalty rate in Austria?

CHAIRMAN BURG: Excuse me, would we break?

MR. ZUCKE~: Certainly.

(Whereupon, a recess was taken.)

19

20

21

22

23

24

25
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JW4-1 BY MR. ZUCKERMAN:

Mr. Thomas, before we adjourned we had just. dis-

cusssed the 8 percent. royalty in. Austria and if we apply that.

on the chart that. you submitted called "Comparison of Illustra-
tive Suggested Retail Prices" to the royalty base of $ 10.20,

I believe that comes to 82 cents.

MR. ZUCKERMAN: Madam Chairman, am I writing large

enough?

CHAIRMAN BURG: Yes, you are.

BY MR. Z UCKERMAN:

Going on then to Belgium, the royalty rate in Belgium
12 is also 8 percent; is that correct?
13 Right.
14 And the royalty base according to this same chart. is

$ 8.33 in Belgium.

Yes.

17 So that comes to 67 cents. Now, in Denmark I raised

some question about the royalty base but assuming that the

royalty base is 97.02 as stated on that chart., the royalty rate
20 in Denmark is what?

21

22

Eight percent..

So the number of cents royalty in Denmark would then

23 be 56 cents. And in Finland where there was also some question

24 about, the royalty base -- we'l assume for this purpose that. the

base is 98.16 -- what is the royalty in Finland?
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Eight percent..

g. So the royalty expressed as cents per LP in Finland

would be 65 cents. In other words, eight percent of $ 8.16. Is
4

that. correct?

Right.

And in France -- here I will use the royalty base

figure that you gave although I am not. conceding that. it'
correct, but. I want to bend over backwards in this calculation

10
the royalty base that you gave for France is 98.30; is that

correct?

12

13

14

Yes.

And eight percent of that. is 64 cents?

Right.

And in Germany the royalty base is $ 8.65 according

16

17

18

19

to your chart. Is that correct?

Yes'nd

the royalty rate in Germany is eight percent?

Yes.

So that comes to 69 cents?
20 Right.
21

g. And in Italy the royalty base is 96.32 according to
22 your chart and the rate is also eight percent. in Italy'
23 Yes.

g. So eight percent of $ 6.32 yields a 5l cent. royalty

on an LP in Italy?
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Yes.

Now, in Japan you give the royalty basis as $ 9.39;

is that correct?

Yes.

And the rate in Japan is different from the other

countries; is that right?

That is right.

5.4 percent on LP's?

10

Yes.

g. So 5.4 percent of $ 9.39 comes to 5l cents. In Nether-

lands the rate is also eight percent; is that correct?

13

14

Yes.

And the royalty basis, according to your chart.„ is

$ 8.24. So that, comes to a 66 cent royalty. In Portugal -- let.
15

me ask a question about. Portugal -- the records in Portugal

appear to be much less expensive than in the rest of Europe.

18

19

Yes.

Can you explain that?

No. It's also a cheap place to have a holiday. Prices
20 are generally lower there.
21 It.'s not that there is a tremendous volume of

records sold in Portugal?

23 No.

24 Now, the rate in Portugal is also eight percent.; is

that. correct?
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Yes.

So the eight percent of the $ 4.41 royalty base comes

to 35 cents.

Yes.

And i5 Spain the rate is also eight percent; is that

correct?

Yes'nd

eight percent. of the royalty base which you give

10

as $ 7.05 comes to 56 cents?

Right.

13

14

And in Sweden, what is the royalty rate?

Eight. percent.

And the royalty basis in Sweden is?

7.273.
15

16

17

18

19

20

In other words, $ 7.27 rounded off?

Right.

So the eight. percent of $ 7.27 comes to 58 cents.

Now, in Switzerland what. is the royalty rate?

Eight. percent.

And the royalty basis in Switzerland is $ 10.22?

21 Yes.

22 So that. comes to 82 cents. In other words, in Switzer

land there's an 82 cent mechanical royalty paid on each LP?

24 Yes.

25 Now, I would like to add, if I may, the United States
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to your chart. comparison of illustrative suggested retail

3 prices and I wi 1 1 have to te1 1 you a fact which is in the

4 record but which you may not be aware of which is that using

the statistics of the RIAA on both aggregate retail sales and

suggested retail list price and the number of units of albums
6

sold, Robert. R. Nathan Associates which is the NMPA economist,
7

computed. that the average suggested retail list price in the
8

United States is $ 7.09 for 1979 and that. appears, Mr. Fitz-
9

patrick, on Page 16 of Mr. Nathan's April 7 submission to this
10

Tribunal

12
Do you know what the royalty rate currently is in

the United States?

14

15

16

17

2.75 cents per track.

g. Do you know what, the usual number of tracks on an LP

is in the United. States?

As I understand, ten.

So that ten times 2.75 would come to 27 1/2 cents. Is

19

20

21

that correct?

Yes.

g. So if you could then go down. this list of all of the

countries that. are on your chart, "Comparison of Illustrative
22 Suggested Retail Prices with Royalty Base," can you tell me if
23

any of those countries have a royalty computed in the manner

24 that we just did. as low as 27.5 cents per LP?

25
A. No, none of them,.
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And in fact, some of them are nearly three times as

high. Well, for example, since I don'. want. you to have to do

the arithmetic in your head, Austria has a rate of what ex-

pressed in cents per LP?

Eighty-two cents.

And. we said the United States rate was 27 1/2 cents.

27 1/2 times 3 is 82 1/2. So it.'s just a half cent. less than

three times the United States rate; is that. correct?

10
That is right.

Now, let me state to you -- I believe you testified

12

13

14

yesterday that. you had seen the regulations, the proposed

regulations

COMMISSIONER JAMES: Counsel, a point of clarifica-

tion. Maybe I should direct. this not to you but. to the witness.

Are all the foreign countries'ecords usually ten tunes or are

17

18

they more?

THE WITNESS: I believe they vary, sir, but ten is a

19

20

21

22

23

24

very broad average.

COMMISSIONER JAMES: It.'s a common number?

THE WITNESS: Yes, if only because a lot of master

recordings come from this country and the position is therefore

the same in Europe as it. is here.

COMMISSIONER JAMES: Thank you.

BY MR. ZUCKERMAN:

25
Now, I believe you testified yesterday that. you had
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4-7 read the proposed regulations submitted to this Tribunal by the

National Music Publishers Association?

Yes.

Are you aware of what that proposal is?

I'm just getting it. in line. I now have it in front.

of me.

Okay. That proposal suggests a mechanical royalty

10

rate of siz percent of suggested retail list price; is that.

correct?

Yes.

12

And that siz percent of the suggested retail list
price without. deducting?

Yes.

15

16

17

18

g. And I should also state because you may not. be aware

of this fact. that. there is no VAT in the United States. Are you

aware of that'?

I'm aware that. there is no VAT yet.

Now, let's compute then if we may what siz percent of
19 the -- and I can also state to you that the NMPA has advised the
20 Tribunal that in its view if a VAT is enacted in the United
21 States that. the siz percent rate should be applied to the

suggested retail list price not including the VAT.

23

24

A. Okay.

Then if we could compute the average suggested retail
list price in the United States which is $ 7.09 towards the NMPA
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4-8 proposal of six percent, we come to 42 1/2 cents and again, I

will ask you what countries, if any, under the BIEN system that
3

we have on that chart. have a royalty rate as low as the NMPA
4

proposal which would produce a rate of 42 l/2 cents?
5

Portugal has, I know, a lower royalty; the rest are

all higher.

g. Whatis the record price in Portugal compared with the

record. price in the United States?

10

12

13

Q

The record price is $ 6.38.

In Portugal

In Portugal compared with $ 7.09.

Xn the United States?

Yes.

Q. So thenPortugal is tbe only country in all of the
15

BXEM countries that you have listed on that chart. where there
16

17

18

would he an effective royalty rate lower than or equal to the

rate that. the NMPA has proposed'

19

A. Yes.

And let's compare the other end of the scale also.
20 Xf you compare the NMPA proposal of six percent with what the

rate is in France, how do those numbers compare?

22 You mean the price of $ 12.19 and a royalty of--
23

Q. I'm focusing specifically now on the royalty rate and-

we'l talk later about the royalty rate in relationship to the

price. But now, I'm focusing specifically on how much is paid.
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to the songwriters and publishers from the sale of a single LP

in France compared. with what. would be paid in the United States

if this Tribunal adopted the NMPA proposal?

Sixty-four cents in France compared with 42 l/2

cents in the U.S. Is that. the answer you want?

Well, I wanted an accurate answer and I believe

that is an accurate answer.

10

Thank you.

And if I could ask you to do the same comparison

let me ask you. What countries in Europe have the largest record

12

13

markets?

Germany is the leading country followed by the United

14

Kingdom followed by France.

So since we already have discussed France and since

16

17

18

you said Germany is the largest market. in Europe, how does the

royalty rate, the number of cents per LP paid to songwriters

and publishers in Germany compare with the royalty rate that

would be paid in the United States under the NMPA proposal'

May I make an observation before I answer that.

20 question?
21

22

Certainly.

And that is that you have taken an average price,
23

24

have you not, for LP's in the United States whereas our calcula- .

on
tions there are/pop LP's and they tend to be high prices. So

25 I just want to make that. point. so that. -- let the Tribunal see
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4-10 that we'e not comparing like with like exactly. But you asked

me about Germany.

Well, I didn't -- I used our average price and I

thought until I learned this .morning that that was what the

figures were that you presented yesterday.

No. It says "pop LP" and a pop LP sells at. a certain

price level which tends not. to be low nor even to be medium. It
tends to be in the higher range.

10

12

Nell, I have to tell you that in this proceeding the

submissions by RIAA's economist use the phrase "pop LP" to refer

to all LP's other than classical LP's.

I see.

And. also you didn't explain that during your direct
14 testimony. I do want to compare like with like or apples with
15 apples.
16 Well, if we were to take average prices in our
17 column there they would be significantly lower.
18 Well, let's get the answer to my question about

19 Germany first and then we can compare the current most normally

used prices in the United States with those abroad.

21 Well, the price in Germany is $ 10.'34 with a royalty

of 69 cents.

23 MR. FITZPATRICK: Mr. Zuckerman, just as a matter of

24 clarification, you are talking about the price most. generally

25 used in the United States. You are indicating here suggested
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list price and we recall that. the most generally used price for

an 98.00 album is 96.00 in terms of consumer price, not. $ 7.09.
3

But I assume you'e indicating here when you use "most. generally
4

used price," we are not, talking about the price at which
5

records are most generally bought by the consumer.

MR. ZUCKERNAN: I think it's been clear on the record

what we'e talking about.

MR. FITZPATRICK: Which is what?

10

12

13

14

15

MR. ZUCKERNAN: That the price that was used, the

97.09 is the average suggested retail list price in 1979

derived from NMPA data.

MR. FITZPATRICK: And not the actual price the consu-

mer pays?

MR. ZUCKERNAN: That is correct.

MR. FITZPATRICK: Okay. I just wanted to make sure we

16
had that. understanding clear.

17

18

BY MR. ZUCKERNAN:

Now, what is the fourth word in the heading of the
19 chart that you have before you, Mr. Thomas?

20

21

A. "...illustrative suggested retail prices."

And that refers to the retail prices that are listed

on that chart; is that. correct?
23 Yes, I think the answer is yes.
24 g. You may not know because you didn't prepare the

chart. Now, since you wanted to compare the most predominant.
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10

prices, suggested retail list prices in the United States with

what you said are the predominant "suggested retail prices,"

for these countries, I vill hand to you a copy of Billboard

Magazine which contains a chart of top LP's for tbe week ending

June 21, 1980. I'm sorry I don'0 have this week'.

And if you would. look down the list, could you tell
me what you see as the most. predominant. prices of the top LP's

and tapes? I should point out to you that. some of the entries

here are for double albums.

So what. is the most. predominant price for single

LP's, in other words, one dz,sc LP's?

14

I'm not. sure whether it.'s $ 7.98 or 98.98. Both

prices feature fairly regularly in that. column.

Okay. So let.'s compute it. then with both so that. we

18

19

20

21

22

23

24

can be entirely fair.
MR. SHERMAN: Excuse me~ Mr~ Zuckerman, ~ I know that

you read the word "suggested" in the title but. I thought that.

Mr. Thomas had testified yesterday that the chart was not.

"suggested retail prices." I thought he said it was either

the actual consumer price or -- you can find in the record he

did specifically address that issue yesterday but. rather than

take the word out of context. because the word maybe is mis-

leading, let's go back to what Mr. Thomas said yesterday.

MR. ZUCKERNAN: Well, we'e dealing here with a chart.
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which was prepared by presumably Arnold & Porter based on

information compiled by Polygram, introduced through the testi-

mony of Mrs Thomas.

And I can only go on what information I have before

me. The information I have before me is that. it says "suggested.

BY MR. ZUCKERMAN:

Now, there is both a $ 7.98 and an $ 8.98 suggested

10

retail list price on LP's that are now in the top 100 or top 200

on the Billboard chart in the United States.

Yes .

12

13

So let's compute it. for both of those. $ 7.98 which

is about $ 8.00, NMPA's proposal for a six percent royalty would

come to what amount'2

Forty-eight..

16

Forty.-eight cents'2

Yes'nd

$ 8.98 which is about $ 9.00, NMPA's proposal would

19

20

come to

Fifty-four.

fifty-four cents. Well, let's go back to France
21

22

23

and Germany now and compare those figures with what the figures

are for France and Germany.

Well, taking Germany first may I say that about one-

24

25

third of the German. market is taken up by budget-line records

and an indication of a budget-line price would be 6 1/2 dollars
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as opposed to the 10.37 we have there.

Well now I'm confused because a moment. ago you told

me that we were using this chart because you wanted to talk

about predominant top LP's and now you don'0 want to talk about

th.at.

Okay, okay. I'l come back to that. point. You asked

me about, Germany and you are comparing 48 and 54 cents.

Which would be the NMPA -- so that. the record is

10

clear, 48 cents would be the result of the NMPA proposal on a

$ 7.98 album in the United States.

12

And 69 cents in Germany and 64 cents in France.

So applied to the top-priced albums in the United
13 States that are now on the Billboard charts, the NMPA proposal
14 would still result in a royalty less than the royalties now

15 paid in France and in Germany?

Right
17 What, was the comment that you wanted to make about,

18 because I want to be entirely fair about. German record prices.
19 Well, I wouldn'. like the Tribunal to think that. 69

cents is a typical figure for Germany because a third of the

market is taken up by budget-line records.

22 And what, does a budget,-line record typically sell
23 for in Germany?

24

25

About 6 1/2 dollars.

Would that. be a royalty basis or would it. be lower
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4-15 than that?

The royalty basis of that would be $ 5.4l.

So in Germany then with a royalty basis -- well,

since you don't have any entry for Ireland here, we'l use this

as a line for Germany budget. You said the royalty basis would

be what?

A. For $ 6.47 record it would be $ 5.41.

Q. And so in other words the 8 percent royalty on a

10

12

13

14

budget record in Germany would be applied to the $ 5.41?

It would. produce a royalty of 46 cents.

Actually, I think it's 43 cents.

Is it?
I don't have a calculator.

MR. SHERMAN: It is 43 cents.
15

BY MR. ZUCKERMAN:

16
Q. So what, that means then is that the royalty on a

17 budget record in Germany of 43 cents would be almost as high as

18 the 48 cent royalty on a first-line record in the United States?
19 Right.

20 Q. Now, are you aware that there are also budget records

in the United States?

22 Yes, I'm aware of that.

23 Q. Are you aware that CBS has put out a $ 5.98 suggested

24 retail list price line?

25 No, I'm not aware of that.

cAccutate deporting Co., inc.
(202) 726-9801



Well, there has been testimony before this Tribunal

3 to that. effect both for new developing artists and also for

4 catalogue sales.

MR. SHERMAN: Nr. Yetnikoff specifically said that
r

that was not a budget. line, however.
6

NR. ZUCKERMAN: Oh, I'm sorry. I didn't mean to use

the budget line with that connotation. But. CBS does put out
8

records with a $ 5.98 suggested retail list price and, in fact.,
9

if I can. hand this Billboard back to you and draw your attention
10

to the record. which is No. 85 on the charts for June 21st. If
11

12

13

14

15

16

17

18

20

21

22

23

you could tell me what. the record is and. what the suggested

retail list. price is?

THE WITNESS: I'm sorry. I don'. know where to look.

NR. ZUCKERMAN: I'm sorry.

THE WITNESS: I'm not. familiar with this chart.

BY NR. ZUCKERMAN:

Is there a Billboard magazine in England, by the way?

We import it.
So it's sold on the news stands and used in the

industry in England?

Yes, I'm familiar with the magazine; I'm not familiar

with the chart.

Okay. Well, I think if you look down the column which
24

says "This week" to No. 85

25 Yes.
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4-17 g. If you could read into the record please what the

record is that is listed there and also what the suggested list.

price is?
j

The record listed is "Tommy Tutone" andit is $ 5.98.

That's the suggested retail list. price?

That's right.

ON the NMPA proposal, we are -- if the NMPA proposal

10

were in effect. on the $ 5.98 suggested retail list price record,

what. would the six percent royalty come to?

Thirty-six.

12

13

14

Thirty-six cents. So that. that is just a nine-cent

increase or not even an 8 l/2 cent. increase over what the

current 27 I/2 cent. royalty is in the United States?

That's right.

16

17

18

g. And that would be a 36 cent royalty on that album

which is a lower-priced album compared with a 43 cent royalty in

Germany on the budget. album?

Right.

Now, you testified also about the consideration of a

20 flat rate by IFPI?

21 Yes.

22 Can you tell me if Mr. Tournier were to come to you

23

24

25

tomorrow -- and I think this is extremely unlikely -- and said,

"Well, let.'s talk seriously about. flat rate," what would you

propose as to flat rate?
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4-18 Well, that. question anticipates a very large amount.

of work that we plan to do and still plan to do in this study

committee which we'e established.. But broadly, I think we

would approach the question by looking at countries of royalty

taking into account the deductions and we would, seek to achieve

a parity with levels of royalty which have been made in the

past.

We would obviously try and simplify things because

10

11
end take 4

12

13

14

15

16

this set-up is enormously complicated.

What do you mean "this set-up"?

The existing set-up in Europe.

I want to see how simple a flat rate would. be in

Europe. For example, since you testified that you would. use the

rate produced by the current. percentage rate as starting point

for calculating what. flat rate would. be, what. flat rate do you

think you might. propose to be used in Germany'

17

18

I couldn't possibly answer that question.

Well, it's now 69 cents on an LP and I believe you

19

20

testified that Europe like in the United States has usually ten

tracks on an LP so that would be 6.9 cents per song.

21 That would be the arithmetical answer for Germany

22 only but, there one would have to take other countries into

23 account. as well.

24 Well, let.'s look at Portugal which is at the low end

25 of the scale where it's 35 cents now on an LP and there are
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ten tracks -- are there also ten tracks on an LP in Portugal?
2

Probably.

So that. that's 3 1/2 cents a track in Portugal-. Now,
j

I realize you'd have to express it in different currencies but

would you apply the same equivalent flat rate in Portugal that

you would apply in Germany or a different flat rate?

I have no views at this stage as to how we would

approach it.

10

12

13

14

15

17

18

But. you said this was a serious proposal by IFPI?

Of course, very much so.

Nell, is there any way that you could arrive at a

flat rate, a single flat. rate, that you'd apply to both Germany

and Portugal that. would be perceived as fair by both the record

industry and the publishers in those countries?

One would hope to find some compromise.

Well, I want. to explore further what. the compromise

is. Right. now the equivalent rate in Germany is 6.9 cents a

song and in Portugal it.'s 3.5 cents a song. Realistically, if
19

Mr. Tournier came to you tomorrow and said, "We don.'t want. a

20 contractless system. We want to wrap up these negotiations
21 quickly," what's your proposal? What's this number of cents per

song for a flat rate'?

23 CHAIRMAN BURG: Mr. Zuckerman, if you asked any member

24 of the Tribunal as of this minute what. rate they were going to

propose, if any, you probably could. not get an answer. That may
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somewhat unfair to ask that question.

MR. ZUCKERMAN: Well, I wouldn't ask the Tribunal but.

I'm sure if I asked Mr. Fitzpatri:ck or Mr. Gortikov I would get.

an answer and I'm sure if I asked Mr. Feist I would get an

answer.

Since Mr. Thomas is more analogously in the role of

Mr. Gortikov or Mr. Feist. than in the role

CHAIRMAN BURG: Well, my point. is if they'e still in

10

12

13

14

15

16

17

18

19

20

21

the process of determining

MR. ZUCKERMAN: I understand, I understand

CHAIRMAN BURG: -- possibly cannot answer it at. this

stage. Go ahead and keep trying.

MR. ZUCKERMAN: Well, I want. to go ahead for a reason

that I think will become apparent. If you tried to -- would you

want. to have a single flat rate applicable to all of those

countries on that board?

THE WITNESS: I don'. think so. I don'. think that

would be a realistic objective.

BY MR. ZUCKERMAN:

So then what. you would do is you'd set a different

flat. rate which would be the equivalent roughly of the current

23

24

25

percentage rate?

There might well be a solution like that.

Is there any other type of solution that you would

envision?

cAccutate cAepotting C'o., inc.
(202) 726-980/



72

5"3 Oh, o f course . The simplest. possible solution would

be a single flat rate applied. throughout. Europe but one can'

realistically expect that. to come about..

So?
r

So it's got. to be a compromise. And as Madam Chairman

says, it.'s not particularly easy. I don', think it's a fruitful

line of inquiry to ask me at. this stage before I have been in

touch with the people from all those countries as to what. their

10

views are.

What. would you do if Nr. Tournier came into your

14

15

16

17

18

office and said,"I want to talk seriously"'?

MR. FITZPATRICK: Nr. Tournier isn't even going to go

to these meetings in any serious regard, it. appears.

NR. ZUCKERMAN: Well, I want. to see if IFPI is going

to these meetings in any serious regard. And the impression I'm

gettj.ng j.s tha't 'thev re not.

THE WITNESS: I'm sorry you should get. that. impression.

It's a false one.
19

BY MR- ZUCKERMAN:

20 So I think you have testified that there are roughly

21

23

24

two ways that. you think that. you could deal with the flat, rate.

One would be to ideally get a single flat. rate to apply to all
BIEM countries and the second would be to have a varying flat
rate taking into account what the percentage rate now produces;

25 is that corrects
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And. I have said that the first one is unrealistic.

Q. So then what you would realistically be talking

about is a different flat, rate for each of the countries in the

BIEM system, taking into account the record prices in those

countries?

A. Yes, or perhaps groups of countries. Thatmigbt be a

first. step towards commonization.
8

Q. Is it correct that one of the principles of the BIEM

royalty rate as possible?
11

A. That was very much the objective of the BIEM contract,,
12

Is that. a laudable objective? I'm sorry. You can
13

finish your answer.
14

Yes. I was about to say because yesterday I told you

system hy,s been to foster as much of a unified approach to the
10

16

17

18

19

that. there used to be a single contract that applied through-

out. And since the individual societies started to license

record producers, there has been a tendency for royalty levels

to vary a great. deal more. It is a desirable objective to answer

your second question that there should be cohesion i:f not
20

harmony.
21 If you were to adapt a flat rate that were the exact
22 equivalent of the current eight percent royalty, you would
23 adapt in Portugal a 3.5 cent. rate„ of course, expressed in
24 Portugese currency and you would adapt in France a 6.4 cent rate
25 and you'd adapt. in Austria an 8.2 cent rate. Is that correct?
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A. That would be our starting point. I'm not sure

3 whether we ' adopt. it .

g. Now, is there any way that the BIEN system would con-

tinue in anything like the form that it exists now if that,

approach were taken?
6

I don't see how it would make any difference.

Well, you'd have a different royalty rate in each

country.

10

Q

You have a different royalty payment. now.

You have a different royalty payment. But you have

12
the same rate.

13

14

15

A.

payments.

You would have the same rate leading to different

Now, the system is you have the same rate which

16

because of varying record prices leads to different payments?

17

18

A. Right.

Suppose that -- and here I don't want to ask you to

19

20

crystal-ball gaze too much but I do want. to explore how

serious IFPI is about. this proposal.

Suppose that you adopted. that this year and it was

21
a 3.5 cent rate in Portugal and a 6.9 cent rate in Germany and

22 a 8.2 cent rate in Austria, in five years when you came back to
23 negotiate as a group, a BIEN group, would there be anything in
24 common between the countries?
25 I don'. know quite what you mean by "would there be
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5-6 anything in common between the countries."
2

Q Well, they would have different rates.

Yes.

And they would have different contracts based on

those rates. There would no longer be a BIEM system basically.

I don't see that. I think there would be a BIEM

10

system.

Q Well, what would be the principle that. unified the

system? What would there be in common between the countries?

They are tied together by mutual representation

12

13

agreements. They represent each other, they license each other'

repertoire on similar terms except for the royalty payment.

But as far as the rate went, you would, in effect,

15

16

no longer have a BIEM system?

It would be a BIEM system.

But. it wouldn't be anything like what, you have
17 today?
18 It would be, I hope,very much simpler. That's the
19 object of the exercise.
20 Well, I think that there may be another object of the

exercise. And that is that let's take again -- well, let's use

Italy as an example this time. Record prices now in Italy are

97.70 and that yields a royalty base of $ 6.32 according to your

24 chart. Is that correct?

25 A. That'sI;the information that I'e been given.
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5-7 I understand. You don't know whether that's correct;

3 that ' only the information you have been given.

I'e made that clear.

We'e had that problem throughout your testimony.

It's not a problem; it's a fact.

I regard it as a problem; you may regard it. as a

fact?
8

10

A.

12

Sorry.

Now, is there inflation in Italy?

Yes, I can say there certainly is.
Pretty bad inflation?

A. . I was about, to say that this was hearsay but I have

14
just been there and I was there two years ago so there is

inflation in Italy.

16

17

18

19

20

21

22

23

It, gets much more expensive to take vacations or

holidays in Italy than it. does in Portugal'

Yes.

Now, suppose you adopted a flat rate in Italy this

year at 5.1 cents per song. That would Qe the equivalent of

what the eight. percent rate now produces; is that correct?

Yes, that would be right.

And suppose that you had an inflation rate of ten

percent. a year in Italy. Do you think that. that's a fair assump-
24 tion as to what the inflation rate is now because I don't know —-

25 It's probably an under-estimate.
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5Q.S An under-estimate. Should we use 15 percent?

I don't know what the figure is but it.'s certainly

4
more than ten.

I want to be entirely fair. So I'l err on the lower

side or we'l make a compromise maybe and use a figure like

12 percent. Okay? That is still being conservative.
7

A. Oh, yes.

It's a much higher rate than that.

10

12

13
Q

Yes.

Is 15 percent still a fair figure?

I think it's more than 15 percent.

Nore than 15 percent? Then I think we'd better use

14

15

16

17

15 percent because--

It's only for illustration, isn'. it?

I want. to be conservative but. I also want to be

accurate.

Now, you take a record price of $ 7.70 and here -- do

19

20

21

you know if record prices have been increasing in Italy?

I believe so, yes, although I have no detailed

information as to what. extent.

Okay. Well, let's assume and here we don't have de-
22 tailed information one way or the other -- the record prices in
23 Italy go up at. the 15 percent annual rate while the inflation is
24 going up at. a higher rate.
25

We start with $ 7.70 and that means that after one
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year the record price in Italy will be $ 8.85. And then after

another year of 15 inflation, the record prices will be $ 10.18.

And then after-another year of 15 percent inflation, the record

price in Italy will be $ 11.71.

Now, Nr. Sherman again can verify or by his silence

verify or else object if that. figure is incorrect.

Well, I should like to just. make an observation that,

10

historically record prices have not increased in pace with

inflation. So I think you are overstating the possible pro-

gression in prices.

12

13

14

15

16

17

18

19

Well, actually as a matter of fact and before this

Tribunal, NNPA Table 15 and Table 16 which compares record.

prices with inflation in the United States and I'l show you

that chart. and I may have to explain this because I realize

that. you'e seeing it. for the first time.

And that. shows that between 1974 and 1979 the average

suggested retail list. price increased by 44 percent. and what

does the chart show as to what the average actual retail price

increase is?
20

21

The figure at the bottom of that table is 43 percent.

And the Consumer Price Index which is what. we have

22

23

24

25

in the United States as an index, one of the indices of infla-

tion, is 47 percent..

So record prices in the United States increased 43

or 44 percent depending upon whether you judge by actual or
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5-10 suggested retail list price while inflation increased by 47

percent.

MR. FITZPATRICK: I don't think his testimony was what
I

was happening in the United States. I think he was talking

about, your assumption that record prices in Italy are going to
6

increase by 15 percent a year.
7

BY MR. ZUCKERNAN:

Do you know for any of the countries in Europe what

the percentage increase in record prices has been?
10

No, I can't answer that question right now.

Let me.'~go back to the assumption that we were using
12

14

15

16

17

18

19

20

21

before because I think that's the best assumption we have. We

start with $ 7.70 as the current record price in Italy and we

add l5 percent for one year and that brings us up to $ 8.95.

And then we add 15 percent for a second year and that. brings us

up to gl0.18. And then we add 15 percent for a third year and

that brings us up to 911.71.

Now, let me ask you: If you adopted a flat rate in

Italy this year equivalent to what. the--
CHAIRMAN BURG: Where do you get the $ 7.70'?

MR. ZUCKERMAN: Oh,I'm sorry. I mis-wrote that. I did
22

do the calculation based on $ 7.70.
23

24

BY MR. ZUCKERMAN:

Now, if you adopted a 5.1 cent. flat rate or the
25 equivalent of that in Italy this year, do you envision that. even
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if record prices increased. up to 911.71 that that flat rate of
2

5.1 cents would remain in effect?

It's bard to predict. I think it'.s unlikely.

What do you think would happen?
r

I think that there would be some form of adjustment

10

made. I should tell you that, in Italy the basis of royalty

there is no relation at. all to the price, whether it's suggested

or actual. The basis of royalty is agreed between the industry

and the author's society.

g. Well, Mr. Tournier testified that. the basis of roy-

12

13

15

16

17

alty was Chianti.

Chianti.

Passed around the table.

Yes, that's right. So I would imagine the answer to

your question is that. they'd get around, the table again.

g, So that there would. be a general agreement. in the

record industry and, among the publishers and songwriters that
18

5.1 cent royalty fixed in '79 or '80 wouldn'. make sense any
19

20

more in '82 if you had that sort of inflation?

It's very hard to say because in actual fact. they
21 don', apply the BIZM contract anyway. Whatever is agreed won'

happen.

23 Then let's use another country. I'm sorry I chose

Italy. But. let's use France, for example, which we know we did

in Mr. Tournier's testimony. So we know that tbe BIEM rate does
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apply in France and the BIEM system is applied in France and the

3 current record price in Prance is 9 1 2 . 1 9 rounded off according

4 to your chart; is that correct?

Yes.
r

Mow, let's go through that exercise and do you know

7
what the inflation rate in France is?

10

12

13

Q

A.

No, I don't know. It's less than in Italy.
Well, maybe for Prance we'l use--
You might take 10 percent.

Do you think that would be fair for calculation?

For illustration, yes.

Okay. So if we start. at $ 12.19 in one year it goes

14

15

16

up to $ 13.41. So we'l take the $ 12.19 in 1980 and actually

that's a 1979 figure so I'm giving you the benefit of the doubt

on that.

17

18

A. Thank you very much.

Add 10 percent. and you get up to $ 13.41 in 1981; is

that correct?

20

21

22

23

24

25

A. I haven't got a calculator.

Well, Mr. Sherman will correct me.

MR. SHERMAN: No, I won't even bother.

MR. ZUCKERMAN: Well then, you will suffer the

MR. SHERMAN: We will suffer the consequences.

BY MR. ZUCKERMAN:

And then if we add 10 percent again to that and.
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5-13 there is, of course, a slight compounding effect., you get. up to

914.75 and. then if you add 10 percent. in the following year

you get up to $ 16.22 and. you get 10 percent. in the following

year and you get up to $ 17.85. And then finally, we'l do one

10

12

13

14

15

16

17

18

19

20

21

22

23

24

more year, and that goes up to $ 19.63.

Now, just so that the record is clear on that. we

start with $ 12.19 in 1980 and assuming -- which is the rate

that. you give as the retail price in France on your chart.,

"Comparison of Illustrative Suggested. Retail Prices," and if you

assume a 10 percent increase in record prices by 1981 it. will be

$ 13.41 and in 1982 $ 14.75, in 1983 $ 16.22, in 1984 $ 17.85 and

1985 it. will be up to $ 19.63.

MR. FITZPATRICK: This is all in the assumption that

prices are going up literally with inflation?

MR. ZUCKERMAN: That,'s what. I stated. And that

assumption has been shown to be correct for the United States'R.

FITZPATRICK: I think the consistent testimony

before this Tribunal has been that prices can't conceivably go

up in the next few years in any fashion that. it. would get to Mr.

Nathan's view that prices are going to be $ 24.00 a record in

1987. I don't think that's fair to say, Richard. It can be an

assumption but I don't think you can say that. the record shows

that assumption.

MR. ZUCKERbLM: The record will show what. it does.

25 The piece of information that, I drew to Mr. Thomas'ttention
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5-14 was introduced during the testimony of Mr. Nathan but. it. was

based on the RIAA figures.

MR. FITZPATRICK: My only quibble with you is saying

that this projection is an assumption that. is based on the

record. It, seems to be your assumption but I don'. think it'
fair to say that. the testimony in the record supports it.

MR. ZUCKERMAN: You will have an opportunity on your

redirect examination and your argument to discuss that.

10

BY MR. ZUCKERMAN:

Now, if record prices go up at. that. 10 percent. which

12

13

14

15

16

would be a conservative projection for the rate of inflation

for France, I believe you testified, you would have a $ 19.63

record in France in l985; is that correct?

If they go up at that rate, yes.

That is what I prefaced my question with.

Yes.

17 And let.'s look back now at. the chart, "Comparison of

Illustrative Suggested Retail Prices." In France, there is now

19 a 64 cent. effective royalty on an LP which on a personal basis

would come out to about 6.4 cents per song. Is that correct?

21 Yes.

22 Now, if you were to adopt. a 6. 4 cent rate per song,

do you expect that, there would be agreement between the pub-

24 lishers and the record company that that. would continue to be

an equitable rate if record prices are $ 19.63 in 1985?
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5-l5 I don't know whether we would discuss that propo-

3 sition at al 1 ~

Well, I believe you testified a moment ago when we
j

were talking about Italy that. you couldn't expect that--

6
A. I'm sure that there would be something negotiated

to take care of it to some extent.

And do you think that the record. industry would

recognize that you couldn't expect the flat rate of 6.4 cents to
9

remain in effect if record. prices went up that, much?
10

I believe that this Tribunal is here to look after

precisely that. kind of question.
12

Well, in other words, it's your belief that. if that
13

happened in -- let's take 1983, for example, and apply it, to
14

the United States that. if record prices went up at. that sort.
15

16

17

18

of rate in this country that what. we should do is come back to

this Tribunal and then the Tribunal would. adjust. the rate or

could adjust. the rate.

Taking all sorts of factors apart from inflation into

20

21

22

23

24

25

account, yes.

I understand. The Tribunal has a set of criteria.
What is the organization of the recording industry in France?

It's called SNEPA, S-N-E-P-A. Do you want the

Who is the head of SNEPA?

Do you mean who is the Chairman?

Who is the Chairman?
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5-16 The Chairman is Messieur Francois Minchin.

Now, would Mr. Minchin, do you think, be willing to

re-negotiate a'lat. rate set at 6.4 cents if in 1983 the

record prices in France had gone up to $ 16.22?

I really have no idea what would be in his mind. He

happens to be in charge of music publishing for the continent.

of Europe in his company so it's a little--
Let me ask you then about. the record industry

10

12

generally,. if they had that. sort. of inflation and. there had

been a change to a flat rate, do you think there would be a
I

recognition that. even over a few years there might. be a need. to

adjust the flat. rate?

14

15

17

18

19

20

21

22

23

24

25

It's possible.

What. about the purchasing power that. that. royalty

would yield? If you adopted a 6.4 cent royalty in France, this

year and you had that. sort. of inflation, do you think that the

purchasing power of that, royalty rate would be eroded?

It. must be eroded if there's inflation, it.'s obvious.

And do you think that,'that's an equitable result. that

you think that the publishers and composers should agree. to?

What is equitable? As I said before, to take into

account. other factors as we heard from Mr. Gortikov and other

witnesses, I think too, speak about volume. That's the obvious

thing which goes along with inflation.

Since you mentioned Mr. Gortikov, let me ask you
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5-17 some questions about. Mr. Gortikov.

CHAIRMAN BURG: Mr. Zuckerman, you said questions

instead of "question." I think this might be an appropriate
4

time to break until 2 o'lock this afternoon.
/

(The hearing. adjourned for a luncheon recess at

12:20 p.m. to reconvene at. 2 o'lock this same day.)

end 5

10

12

13

14

16

17

18

19

20

21

22

23

24

25
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bd-6-1
AF TERN OONSESS I ON

2:08 p.m..

COMMISSIONER BRENNAN: We shall resume.

Mr. Zuckerman?

CROSS EXAMINATION (Continued)

BY MR. ZUCKERMAN:

g. Mr. Thomas, I believe you testified this morning

that you were not sure whether the press release by the

Attorney General of Australia accurately stated the appli-

cation of the 6.7 percent royalty rate. Is that correct. that

that was your testimony?

12
A. I'm not sure of the intended effect of the recom-

mend,ation.

17

18

19

20

21

22

23

24

25

Q. In the event that thexe is a VAT applied?

A. No, simply with reference to the words, "subject

to what we have to say about sales tax," or whatever those

words were.

Q. Let me understand, then, specifically, you undex-

stand what. the 6.75 means, and you just don't understand

what would happen if the recommendation on deleting the.

sales tax from the basis was accepted? Is that a correct

characterization of your testimony?

A. Yes.

Q. And you stated that you thought that the Attorney
I

General's press release was a matter of his interpretation?

«Accuraie cRepotfiny Co., inc.
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The press release is certainly a matter of inter-

pretation, yes.

Q. Well, let me draw your attention to paragraph

6.36 of the report of the Tribunal in Australia, and ask if
you can read into the record the sentences, beginning with

the words, "The current. royalty"'?

"The current royalty of 5 percent of the retail

10

selling price is equivalent to 5.8 percent. of that price

net of sales tax. Royalty of 6.,75 percent, we have recommended

on the existing basis, would be the equivalent of 7.9 per-

cent. on the retail selling price, net of sales tax."

12

13

14

Q. And that's from the report. itself?

May I see it'?

Yes.

So, then, it's not. just the Attorney General'

interpretation'?

17

18

19

20

21

22

23

24

25

k No.

So, then, I think we can return to your chart.,

"How Royalty Rates are Calculated Abroad," and add, where we

had recommended 6.75, or 7.9 percent, on basis, without

VAT. Is that accurate'.

Yes. I would have preferred you to say without.

sales tax.

Q. I think that we understand that. we are referring

to the same thing. And then we can go back to -- that change
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was on RIAA Exhibit Number M, "How Royalty Rates are Cal-

culated Abroad." And now let's go to RIAA Exhibit Number N,

which is the comparison of illustrative suggested retail

prices with royalty base, and there, we have calculated

that. the royalty would be 64 cents if the recommendation was

accepted, and you have disputed it, so I covered it. up,

but. now I have uncovered it, and

A. As a recommendation -- oh, sorry. On the existing

basis?

10
Q. Well, we agreed that. the existing basis is 47

cents, is that. correct?

Yes, so if you want to put in 64 cents, you would

( 13

14

describe it as a recommendation?

Q. That is correct, and the 64 cents is a recommen-

dation.

16

17

18

19

20

21

22

23

The table, as amended, doesn't say that.

Q. I will write in "recommendation." I'm sorry.

So it's clear that. in Australia, the current royalty is 47

cents -- comes out to 47 cents on a record, is that correct?

k Right.

Q. And that if the recommendation of the Australian

Copyright Tribunal is accepted, that the royalty will be

64 cents on a record, is that correct?

A. Yes.
24

25

Q. And that. compares with a 27-1/2 cent current

cAccuzafe cAeporfiny Co., inc.
(202) 726-3801



bd-6-4
royalty in the United States; that's correct?

90

A. These, arithmetically, I agree with, correct, yes.

Q. And under the NMPA proposal, a 42.5 cent royalty

on the average suggested retail price of $ 7.09?

A. Right.

COMMISSIONER BRENNAN: Mr. Thomas, your nod will

not be--
7

THE WITNESS: I did. say right, sir, but. perhaps

you didn't hear me.
9

BY MR. ZUCKE'RMAN:
10

Q. Now, we also left a blank when we were talking

( 
12

13

14

15

16

17

18

19

20

about minimum rates, in the context of Australia--

A. Yes.

Q.
-- because you said you didn't know--

A. I didn't remember.

Q. Oh, you didn't remember? Well, let me hand you

something, and see if it will reflect your recollection. I

draw your attention -- refresh your recollection, I'm sorry

to page 83 of the report of the Copyright Tribunal, and

I ask you if you could read the last sentence of paragraph

3.3 into the record.

A. "Section 56 (5) provides for a minimum royalty
22 of one cent in respect of a record."
23

Q. That's referring to Section 56 of the Australian
24 copyright law?

25
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A. That. is correct.

91

Q. Does that refresh your recollection as to whether

there is a minimum rate in Australia?

A. It does ~

Q. And that rate is one cent -- Australian, one cent?

A. Right..

Q. Mr. Thomas, you made a special point this morning

to note that there are budget. records in Germany

A.

Yes .

10

12

13

14

15

16

Q.
-- which sell for $ 6.47 retail.

A. Or about. that. price.

Q. Or about. that price, and that the regular selling

price of records in Germany is $ 10.35 retail.
(Indicated yes.)

Q. Now, the $ 10.35 record, at. the current BIEM

rate, yields a royalty of 69 cents, that.'s correct?

A. Yes .

Q. Which comes to 6.9 cents a song?

19

20

21

22

24

25

A. Yes.

Q. You'l have to speak louder.

A. Yes -- I'm sorry. I'm also following you along

arithmetically.

Q. Okay. Now, if you were to adopt. 6.9 cents as a

.flat rate in Germany, would that. also apply to the budget

LP's in Germany?

accurate Megotfiny Co., inc.
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You mean, if there is a flat rate system adopted,

92

whether that would apply to all records?

Q. Yes.

A. Well, I wouldn't really -- I'm not in a position

to answer that question, because, as I said this morning,

6
it's the kind of thing that would have to be discussed and

negotiated between both sides, in considering a flat rate.

But, you see, the -- if I may just add--

10

Q. I'm sorry. Go ahead.

A. The $ 6.47 budget record is subject to a minimum

royalty, which is more than 43 cents.
11

13

14

15

17

18

19

20

21

22

23

Q. Oh, so the royalty in fact. is more than 43 cents?

A. In fact„ the budget record would be subject to a

royalty of one mark. I'm not sure what that is in U. S.

dollars. Possibly, 80 cents, depending on the contents.

Q. Okay, we can come back to that. But it's more than

43 cents?

A. I think it is. We'l have to check the calcula-

tion, but I think it is, because it's less than two marks

per dollar, I think.

Q. It didn't used to be.

MR. FEIST: The German mark today is 57.75 cents.

BY MR. ZUCKERMAM:

Q. Mr. Feist advises me that the German mark is 57

24 cents, and that's the minimum royalty?
25

cAccurafe cRepotfiny Co., inc.
(202) 726-980/



bd-6-7
For certain budget records, yes. There are two

minimums, one mark and 80 pfennigs. I'm not sure which

would apply to that. particular price range.

Okay. Is it then your testimony that, if you were

to adopt. a flat rate, you would either have the same flat
rate that. would be applicable to the $ 10.35 record in Germany,

as would be applicable to the budget record, or else

perhaps the minimum royalty would be applicable to the

budget. rate?

10
I'm not. testifying as to what royalty would

12

apply, because I am not in a position to do so.

Q. Well, what are you telling me?

13
I'm saying that that kind of thing would have to

15

be taken into account, in discussions leading to negotia-

tion of a flat rate.

Q. Well, why don'. you tell me what the IFPI proposal

17

18

20

21

23

24

25

would be?

A. We haven't got one yet.

Q. When did you first. start. talking among yourselves

at. IFPI, about consideration of a flat. rate system?

k Well, we have been discussing the possibility of

a flat rate system for years, as a desirable simplification

of the BIEM contract, in the context. of the current nego-

tiations, since September of last year.

Q. And it's now July.
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A. Yes.

Q. So that's 10 months.

A. Yes.

Q. Have you taken part in these discussions at IFPI?

A. Yes, I have.

Q. Your title is Deputy Director General, is that

correct?

( 

10

13

14

A. That's right.

Q So you are the second in command at IFPI?

A. Of tbe secretariat.

Q. Of tbe secretariat, right. Tbe secretariat is, I

assume, the executive and administrative staff, as opposed

to the representatives of the individual recording companies.

A. Correct.

g. And was the possibility of a flat rate proposal

discussed at IFPI board meetings?

17

18

19

20

21

22

23

24

25

A. It has been discussed at IFPI board meetings.

Q. What meetings?

A. In March, 1980, in Lisbon.

Q. Any other meetings?

A. As a direct proposal for negotiations, perhaps

not. Only as a possibility amongst others,

Q. Now, you said as a direct proposal for negotiations.

A. Yes.

Q. Now, by that you mean a--
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A. Formal.

95

Q. -- proposal to start as a negotiating point, to set

a parameter of negotiations?

THE WITNESS: Mr. Acting Chairman, may I read from

IFPI's position paper, which--

COMMISSIONER BRENNAN: Please do.

THE WITNESS: -- I think answers your question

very accurately.
8

BY MR. 'ZUCKERMAN:

10

14

15

16

17

18

19

20

21

22

Q. I would be glad to have you read from it. I would

be even gladder to have you introduce it as an exhibit,

so that we may have the whole document.

COMMISSIONER JAMES: Anticipation, anticipation.

MR. SHERMAN: We'l mark this as Exhibit 0. We

have caught up on our numbering.

(RIAA Exhibit 0 was marked for identification.)

THE WITNESS: I was about to read paragraphs 2

and 3 of this position paper. May I take it as being read,

or is it preferable that. I should read it out?

COMMISSIONER BRENNAN: For the benefit of our

large audience, perhaps you should read it.
COMMISSIONER JAMES: First, what. date is this?

THE WITNESS: I'm sorry -- I should explain that.
23 it's not dated. It was appended to an agenda for a negotiating
24

25

meeting with BIEN. If you'l bear with me for one second,
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I will give you the date.

(Pause.)

THE WITNESS: On the 26th -- 27th of March, 1980.

So that's the date.

"In broad terms, there are two methods of calculating

royalty at present in use in various parts of the world.
6

They may be described as the flat rate method. and the price-
7'ased. method. In the Committee's view" -- and here I break
8

off to explain that. we are talking about IFPI's negotiating
9

committee, "the flat rate method would have substantial
10

advantages, both for the record industry and for the writer

12

15

16

17

18

19

20

21

owners.

"Changing to a flat rate method would, however,

constitute a major shift of policy, and the Committee are

sure that it. would be impossible to examine, work out,

and put. into effect such a method by the 30th of June, 1980,
I

when the present contract expires.

"The Committee therefore proposed to the BIEM

negotiators that. a joint study should be made of methods

of calculating flat rate royalties, and, if desired, other

alternative bases of royalty."

This paper was, in fact, handed to representatives
22 of BIEM about a week before the meeting in question, and
23 perhaps again, if I may, I have one more word. This particu-
24 lar -- as you can imagine, this particular paper contains a

25
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lot of important matters of policy, and it. went through at.

least five drafts, and was considered in five -- four

internal meetings of IFPI

COMMISSIONER JAMES: Staff.

THE WITNESS: Staff, and company members.

COMMISSIONER JAMES: Pour or five meetings over

what period of time?

THE WITNESS: The first three months of this

year.

10
COMMISSIONER JAMES: Excuse me, counselor. Effec-

tively, you'e saying that this is a result. of IFPI's

12

13

work this year?

THE WITNESS: Yes, from the beginning.

BY MR. ZUCKERMAN:

15

16

17

18

19

20

22

23

24

25

g. Since you have now put the document. before us, I

would like to ask you to draw your attention to paragraph

6 of the document., and ask you to read that into the record.

"Published prices to dealers, as a basis (PPD).

It is our understanding that practically every producer

maintains a full list. of his published prices to dealers

(hereinafter referred to as 'PPD'). In the countries where

resale price maintenance has been abolished, PPD now

constitutes the only fixed and ascertainable prices in

the progress of phonograms from manufacturer to final sale.

"Unlike wholesale prices, PPD do not vary greatly
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as regards records in similar categories. The Committee

therefore proposes that PPD should be the basis for calcu-

lating the mechanical royalty."

And I should say, of course, that. that proposal is

for the interim period which we are discussing.

g. But in other words, in the same document. that

proposed this study of the flat rate system, it. proposed

the use of the PPD as the basis for calculating the mechani-

cal royalty for now?

(  i

10

12

13

14

16

17

k For now, yes.

g. Now, I want to just see if I understand your testi-
mony on what IFPI has done, if anything, since it, first
started considering the flat rate proposal, which was

years ago, or since March, when it presented this document,

which had gone through several drafts.

IFPI has not made any proposal for what. flat
rate it would use, is that. correct?

A. No. That. is correct.

19

20

21

22

23

24

25

g. And IFPI has not resolved the question of whether

there would be a different. rate for different. countries;

is that correct?

A. Not yet.

g. And IFPI has not resolved the question of how it
would deal with budget. records; is that correct'?

Correct.
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Q. Now, you testified, I believe, that Nr. Ertegun

supported the study of the flat rate in BIEN, but. that it
wasn't his idea. Whose idea was it? Whose idea was the

99

study?

A. I wouldn'0 be too sure whose idea it was. It was I

who recorded it as a matter which had been studied and, recom-

mended in past studies by the Copyright Committee of IFPI.

Q. Well, when did 1FPI pass the study of the flat
rat.e?

10
Back in the 1960's.

Q. And it. was rejected then?

12

13

14

I wouldn't say it. was really rejected, but. it was

simply not pursued. It was a detailed study.

Q. But, at. any rate, the contract that. was signed,

the BIEN contract. that was signed, certainly didn't contain

16

17

a flat rate?

No.

Q. Is that correct'?

19

20

22

23

24

A. That is correct.

Q. Who brought it up this time'?

A. Well, as I have told you, it.'s difficult to be

precise as to who, because we have had many internal meetings

on the problem of a workable basis of royalty, and a lot of

people have come up with a lot of ideas. And so I wouldn'

like to be too sure as to who said we should have a flat rate.
25
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9. Well, you were sure it wasn't Mr. Ertegun?

A. Oh, sure. Certainly, because Mr. Ertegun did not

participate in any of these preparatory discussions.

g. Well, who did participate?

k As I'e told you, the IFPI negotiating committee.

g. Who was on that?

k May I refer to my note, because there were a lot

of names?

10

Mr. Acting Chairman, would you like all the names?

COMMISSIONER BRENNAN: Mr. Zuckerman?

BY MR. ZUCKERMAN:

12

13

g. Why don't you tell me how many there are?

COMMISSIONER JAMES: Just. give the American ones.

That. might be satisfactory, wouldn't it?

15

16

17

19

20

21

22

23

25

THE WITNESS: Fifteen names.

BY MR. ZUCKERMAN:

g. Why don't you read through how many of the 15 are

the heads, or affiliated. with companies that are either

subsidiaries or affiliates of American record companies?

k None of them are heads of American companies.

I didn'0 say heads of American record companies. I

said, affiliated with European record companies.

I see.

g. Which European record companies are, in turn,

either affiliates or subsidiaries or have some relationship
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with American record companies?

101

Sorry, I must look at. it. again.

MR. DEUTSCH: It. would be easier to read the 15.

THE WITNESS: All right., I'l read them out if you

wish. Mr. Binsma, B-i-n-s-m-a, Dutch, Polygram. Mr. Busch,

German, Polygram. Claude, C-l-a-u-d-e, French, Vogue,

V-o-g-u-e. Von Friedberg, Areola (ph.), Austrian. Goemaere,

G-o-e-m-a-e-r-e, Belgian, Inelco, I-n-e-l-c-o.

Goldstein, G-o-l-d-s-t.-e-i-n, a U. S. citizen

who advises CBS in Europe'olmstedt., Swedish, EMI,
10

H-o-1-m-s-t-e-d-t. Kerner, K-e-r-n-e-r, Polydor, France ~

12

13

14

15

Lindberg, L-i-n-d-b-e-r-g, Finnish, Finnscandia, F-i-double

n-s-c-a-n-d-i-a.

Magnani, M-a-g-n-a-n-i, Italian group of IFPI;

Garcia-Marencos, (ph.) -- Zafiro is the name of the company,

16

Zed-a-f-i-r-o, Spain. Rordor'f, R-o-r-d-o-r-f, president. of

17

18

20

21

22

24

25

the Swiss national group of IFPI. Tburow, T-h-u-r-o-w,

director of the German national group, IFPI; Wood, EMI,

England, to which should be added John Hall, Q. C., and Ian

D. Thomas of IFPI.

BY MR. ZUCKERMAN:

g. Well, by my count., and I don't know whether -- I'm

not certain I got all of them, about five or six of them

are officers of companies which are either subsidiaries or

affiliates of American companies; is that correct?
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A. I don'. think I can agree with that. What do you

mean by affiliates of American companies -- subsidiaries?

Q. Well, subsidiaries or affiliates, meaning a com-

pany which is active not only in the United States, but. also

in. Europe.

A. Oh, I see. In other words, they'e international

companies which have a presence here.

That is correct.

A. Yes.

10 Q. Now, having read through that. list, does that

refresh your recollection as to who raised the flat rate issue?

No, I can'0 give you the name. I don'. remember.

13 Q. Does Mr. Ertegun favor the flat rate?

14
I believe he does, yes, as do most members of the

15
IFPI board.

16
Q. And who is the president. of IEPI now?

17
Mr. Ertegun.

18

20

.21

22

23

24

25

Q. And who is the former president. of IPPI?

A. Previous to Mr. Ertegun, it. was Mr. Jamieson of

Canada, who is not. connected with these discussions here.

Q. What is the royalty rate system in Canada?

A. It's a statutory rate, isn't it., two cents?

Q. It's a flat rate?

A. Plat rate.

Q. And who preceded Mr. Jamieson?
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A. Nr. Wood, who is a member of this committee.

g. When was Mr. Lindberg president. of IFPI?

Mr. Lindberg was president before Mr. Wood.

g. Do you know if Mr. Lindberg ever suggested a flat
rate system in his negotiations with BIEN?

k I doubt it.
g. Does he favor a flat rate?

I don't know. He is certainly not against. these

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

proposals, because the negotiation committee approved of

this unanimously.

g. Well, Mr. Tournier wasn't against forming a com-

mittee, either?

A. Wasn't very warmly for it, either.

g. You mentioned this morning -- you testified this

morning that the largest record market. in England -- in

Europe, rather, was in Germany. Is that correct?

That. is my understanding.

g. Do you have some idea of the volume of record sales

there?

A. No, I don'.
I presume that Belgium is a much smaller market?

A. Much smaller, yes.

Has the German version of the BIEM contract ever

provided for a lower royalty rate than the Belgian version?

You mean in percentage terms?
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Q. Yes.

104

A. Not to my knowledge.

g. So, in other words, comparing those two countries,

there has always been an application of the same rate,

even though there is a much higher volume, in Germany?

A. Yes.

g. And that would be true of comparing any of the

8 countries that. applied the BIEM 8 percent. rate?

10

A. It's 8 percent. throughout western Europe.

Q. And that doesn'. depend on what. the volume of sales

is in each country?

12

13

A. It bas nothing to do with the volume of sales.

Q. You testified yesterday that you had read the NMPA

proposal.

A. Yes.

16 g. And I refer, Mr. Fitzpatrick, to page 162 of yester-

day's transcript..

18 COMMISSIONER JAMES: You can look at one of these.

side 7 19
BY MR. ZUCKERMAN:

20
g. Let me draw your attention to your answer, which

begins on page 162, line 21. I ask if you can read that
21

answer into the record?
22

23
"Well, I am just thinking another thought which

has occurred to me" -- can I start. again? "Well, I am just.
24

thinking. Another thought. which has occurred to me is that,
25
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1 it suffers from tbe defect of .suggested retail or list

prices being difficult to ascertain in the context of dis-

3 counting, and possibly in the context of the possibility of

4 suggested or recommended prices being abandoned in the U. S.,

as they have been in Europe.

Q. Now, did you mean by that that it.'s difficult. to

ascertain what the suggested retail list price is in tbe

United States?

A. Well, no, I'm saying that it's possible that it
may be. Ny English is atrocious when I read it, -- the

10

possibility of suggested or recommended prices being aban-
11

doned.
12

14

15

16

17

18

19

.20

21

All right.. I understand, but, my specific question

is, to your knowledge, is it difficult to ascertain the

suggested retail list price in the United States?

A. I had the impression that, because discounting

is very widespread, that there are wide variations.

Q. Does that mean that there are wide variations in

the suggested retail list price?

A. Perhaps not, no. Are the suggested. list. prices,

these which you showed me this morning in the column of

Billboard -- is that what you mean?

Q. You testified about them yesterday. I thought you
23

knew what they were. Yes, those are the suggested retail
24 list. prices.
25
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Right. Well, those are ascertainable, because

they are published.

g. So, then, your statement that it's difficult to

ascertain the suggested retail list price is incorrect?

MR. FITZPATRICK: Let's put it clear in the context.

10

He said, in light of discount -- he was talking about the

relationship between suggested list price and discounting.

I think it's fair to read the whole sentence before you say

something is correct or incorrect.

MR. ZUCKERMAN: I had him read the whole sentence

about 30 seconds ago.

BY MR. ZUCKERMAN:

13

15

16

g. Now, you also made another criticism of the NMPA

proposal, which I think begins in the middle of line 12 of

page 162, yesterday, and I would ask you if you could read

that answer which you gave, into the record.

17 "To give one example, it. has no provision

18 doesn'. provide for"

19 g. Could you keep your voice up? I think it may be

20
difficult for people to hear.

21
"To give one example, it has no provision

22

23

doesn't contemplate any kind of deductions. We have discussed

deductions, which are an important part. of the European

scene." Do you want me to go on'?

25
g. No, that's fine, unless you think you have to
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1 complete the rest of the answer to make the record complete,

because I don't want. Mr. Fitzpatrick to be upset about that.

A. I'm not sure what you'e going to go on to say,

4 so perhaps I can come back to it..

Q. Well, I believe you also testified yesterday that

using deductions was one way of reducing the effect of the 8

percent royalty.

A. There's no doubt. that tbe constant discussion,

argument, and negotiation of discounts -- of deductions in

Europe is a reflection of the strong feeling of the industry

that 8 percent is too high.
11

12

13

14

15

16

17

18

20

21

22

23

Q. And the deductions of the industry is

A. It's one way.

Q.
-- one of the record. industry's ways of reducing

the effect of the 8 percent. royalty?

A. One way of reducing the incidence of the 8 percent.

royalty is to secure deductions.

Q. Now, if you set a royalty that's lower than 8

percent, then don't you achieve that same goal without

going through the cumbersome process of deductions?

A. It is possible to do that.

Q. Well, let's see if the NMPA proposal does precisely

that, and what I'd like to do is take you through some

other figures.

25

COMMISSIONER JAMES: Mr. Zuckerman, may I ask you a
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MR. ZUCKERMAN: Certainly.

COMMISSIONER JAMES: Do you plan to make this a

hard copy and submit. it as your exhibit. now, on cross?

MR. ZUCKERMAN: Yes, I do.

COMMISSIONER JAMES: Good. The reason I ask is,

10

I didn't bring my original copy, and I haven't written down

a thing you'e said, but I would like to have a copy of it..

MR. ZUCKERMAN: Well, I tried to read enough

of the figures into the record

COMMISSIONER JAMES: I know, but I still would like

a copy.

13
MR. ZUCKERMAN: -- so it would be clear, but we

will make a hard copy of that.

15

16

17

19

20

21

22

23

COMMISSIONER JAMES: Thank you.

MR. ZUCKERMAN: And I also don't think that we can

photographically reproduce this, but we will copy down this

information, so that we can submit that in hard copy.

I'm referring -- we'e also made a hard copy, photographically

reproduced., of Exhibit Number N, and we will submit. a fac-

simile version of Exhibit. Number M.

MRS ABRAM: As amended and corrected.

MR. ZUCKERMAN: As corrected.

BY MR. ZUCKERNAN:

25

g. Now, we went. through this morning, when we were
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talking about the amendments, corrections and modifications

2 of RIAA Exhibit Number N; of a comparison of what the actual

3 royalty rates are, in cents, in each of the BIEM countries

4 you have listed there, compared with what. the NMPA proposal

5 would achieve in the United States.

Now, I'm going to borrow a technique from Commis-

7 sioner James, and give you a hypothetical — — that when you

get back to London, Mr. Tournier comes to you and says,

you know, we'e both been to Washington, and. I know we have

1 0 both read the NMPA propos a1, and what do you think about.

11
whether we should adopt it in the BIEM countries -- in other

words, adopt, the NMPA proposal for a 6 percent. rate without

13
deductions, and see what the effect. of that rate would be?

And, rather than asking you to respond to Mr.

Tournier's proposal of that., if he were to make that
15

proposal, let.'s give you some of the factual information and.
16

some of the economic data first.. And I don'. — I was not,
17

18

19

20

21

22

23

24

25

able to compute this for all of the countries on there,

but I will do it for some of the countries.

Let's start with Austria. I'l tell you how I

computed this, also. I took the royalty base that. you gave

for Austria, which was $ 10.20, and I added back in the deduc-

tions that had been made for Austria, except that I did not.

add in the VAT, because it's part of the NMPA proposal,

that the 6 percent. should not be based on price plus the VAT--
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including the VAT. It should be based. on a price without. the

2 VAT. Do you understand that. methodology as I have described

it?
I do.

Q. Now, in that. method of calculation, I compute

that the retail price less the VAT, in Austria, is in U. S.

dollar equivalents $ 10.91, and

MR. FITZPATRICK: Just so we understand, that'

10

adding in 6.5 percent. I just want to understand what. you'e

doing.

MR. ZUCKERMAN: Well, you can arrive at it. two

ways. You can either take the retail price and deduct the
12

VAT, or you can take the royalty base, as shown on Exhibit
13

Number N, and. add back in the packaging deduction as well
14

15

16

17

as what other deductions, if any, are listed on RIAA Exhibit.

Number M.

I believe, if you compute it on either basis

either method, you get to the same dollar figure.

MR. FITZPATRICK: Just so I understand it, the 71

20

21

22

24

25

cents is what.? Six percent. of what. -- as a matter of under-

standing.

MRS ZUCKERMAN: If you want the mathematical cal-

culation of how you do that, the $ 10.20 royalty base equals

100, divided by 106.5 -- I think I'm stating this correctly,

times whatever the retail price less VAT is.
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MR. FITZPATRICK: Times the retail price less VAT'?

2 How do you know what the retail price less VAT is?

MR. ZUCKERNAN: Well, that's what we'e deriving.

MR. FITZPATRICK: I'm not. too swift. in math. Maybe

everybody else understands it.
COMMISSIONER JAMES: Well, another way you can do

it, too, is just take the retail price and just, as he said,

to take the -- for Belgium, and put back the 6.5.

MR. FITZPATRICK: But. the retail price, as Mr.

10
Thomas indicated, is not a base that. you use to figure the

royalty. The retail price, as we had the testimony this
11

morning, clearly -- the first. column was not. a number that was
12

used in figuring the royalties.
13

MR. ZUCKERMAN: Well, that. was different from the
14

16

17

18

19

20

21

22

23

24

25

testimony we had yesterday.

MR. FITZPATRICK: Well, that was the testimony

it was absolutely clear this morning. Once it became

clear on the record, it was absolutely clear.

MR. ZUCKERMAN: But. nevertheless, the method. of

deriving this, which I don't think can be in dispute, is

that. you take the royalty base here, and you add back in what-

ever deductions were made, and you then get. what the royalty

base would be without those deductions.

MR. FITZPATRICK: Yeah, the theory sounds right..

I just didn'. understand the math. Maybe everybody else

Mccuzate Mepozfiny Co., Sac.
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100 over 106.5 is correct.

112

MR. ZUCKERMAN: Okay, let me explain it another way.

Tbe problem is whether you'e taking the 6.5 percent. of the

larger amount or of the smaller amount.

MR. FITZPATRICK: You have to take it of the larger

amount., because tbe 6.5 comes off the retail price

MR. ZUCKERMAN: That.'s corrects

MR. FITZPATRICK: -- and that. is a number -- it.'s

10

X minus 6.5 percent equals 102, or whatever

MR. ZUCKERMAN".That's right.

MR. FITZPATRICK: And I was just simply trying to

follow through the math. 1 don t. know how you get there

100 over 106.5. Maybe

MR. ZUCKERMAN: I thought. I dropped. the idea of

going into mathematics when I decided. to go into law, but.

18

19

20

21

22

23

24

25

let me see if I can explain it., because I want. to make

sure everybody understands the method..

If you start. with 100, and you deduct. 6.5 percent,

you get. 93.5, and the question is what. you want to add to

93.5, in order to get back to 100. Do you follow me?

MR. FITZPATRICK: Right. So it.'s more than 6.5?

MRS ZUCKERMAN: It's more than 6.5, that's right.

I think that the fraction I gave you before was incorrect.,

but. this method will explain it more clearly.

MR. FITZPATRICK: Maybe it. is a good thing I asked
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l13

MR. ZUCKERMAN: Okay. I know that. the figures I'm

going to give are correct, because I checked them until

1:00 this morning.

MR. SHERMAN: That. doesn't argue that you are

correct.

(Laughter.)

MR. ZUCKERMAN: Well, if you want, I'l work it
through on each one.

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. FITZPATRICK: But. if the earlier formula wasn'.

right, then I would like you to work it through, you know,

the right. way, at. least so my thick mind can solve it.
COMMISSIONER JAMES: Does somebody have a calculator

I can borrow?

MR. SHERMAN: I only have this one, which I would.

like to use.

MR. ZUCKERMAN: I'l give it to you in a second,

Commissioner James.

COMMISSIONER JAMES: Because there's a very

simple way to do it.,
MR. ZUCKERMAN: The 6.5 percent over 93.5 -- this

is the fraction I. meant. to give you, rather than the one I

gave before, yields 6.95 percent. Do you follow me?

MR. FITZPATRICK: Yes.

MR. ZUCKERMAN: So if you start with the lower
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figure of 93.5, in order to get. up to what. the 100 percent.

is, you add 6.95 percent. to the lower figure. Is that correct.'?

MR. FITZPATRICK: I think that is. I don't know

if your earlier computation was.

MR. ZUCKERMAN: Let. me ask Mr. Thomas if he follows

the computation.

THE WITNESS: I would go along with that.

MR. ZUCKERMAN: Okay, and do any members of the

Tribunal have questions about that? And I should ask

Commissioner Garcia to verify that I'm using the right mathe-
10

12

13

matical approach. Okay -- and the method that. I used in

calculating the figures that I'm going to put. on the board

was to take the royalty base that RIAA gave, as part of RIAA

Exhibit N, and add to it. 6.95 percent, or in the case of

countries where there was a different. deduction for the LP,

the corresponding percentage, derived in the same manner

that. I have just arrived at 6.95 percent. here. Okay?

18

19

20

21

22

23

24

BY MR. ZUCKERMAN:

g. Now, $ 10.20, plus 6.95 percent, yields a total of

$ 10.9I. Now, the NMPA proposal, which you said you reviewed,

Mr. Thomas, would provide for a 6 percent royalty on the

equivalent of $ 10.91; is that correct?

That. would seem to be, yes.

Now, 6 percent of $ 10.91 comes to 65 cents, is

that correct?
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A. It looks right.

g. And if we look back to RIAA Exhibit Number N, for

Austria, the current BIEM royalty in Austria is 82 cents.

That is correct?

A. Correct.

g. Let's go on to Belgium. In Belgium, we start with a

royalty base of $ 8.33, and add 6.95 percent to that, and get

10

$ 8.91, but. then we also have to add back in the pricing

variation in Belgium, because that's a -= takes account. of

discount, and we'e computing on suggested retail list
price, so we add back in another 7 percent. for the pricing

12

13

16

18

19

20

21

22

24

25

variation

MR.. FITZPATRICK: Is that 7 percent, or is that

again a -- since you'e going backwards, is that. more than

7 percent. I mean, earlier, if you took off 6.5, you got. up

to 6.9, because you'e adding back. You wouldn't add back

7 percent, would you? You'. add back a larger number.

MR. ZUCKERMAN: I'm not sure how that 7 percent

works, and I don'. think that that will make any difference.

MR. FITZPATRICK: But it should be a larger num-

ber, shouldn't it? Not much larger, but it should be some-

what larger?

MR. ZUCKERMAN: Let's start with Belgium. We

start with the $ 8.33, and we add 6.95 percent, which yields

$ 8.91.
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THE WITNESS: And then you deduct 7 percent.

BY MR. ZUCKERMAN:

Q. And this 7 percent deduction in Belgium was

116

4 presumably a 7 percent deduction on the retail, is that. correct.'?

Do you know what it is?

A. I believe that. it's -- it's a pity I haven'

got. the contract with me, but. I believe that it is of the

basis of royalty.

Q. That. it's 7 percent of the basis of royalty, so

we would be adding, then, in for Belgium, 7 percent. of

$ 8.33, is that correct?
11

12

'l3

14

15

A. Right.

Q. Which is adding 58 cents to the $ 8.91, is that

correct?

A. No, it's a deduction.

Q. No, but. we are trying to start from the royalty

17

18

19

20

21

22

23

24

25

base--
A. I'm sorry, you are reconstituting the--
Q -- and reconstituting what the price would be.

A. Okay.

Q. So we would add that back in, is that correct?

A. Right.

Q. Now, that means that we come, for Belgium, to

$ 9.49. Now, as I have computed the NMPA 6 percent royalty

there, would yield 57 cents, is that correct?
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I have no calculator. I must take your word for

117

Q. Well, Mr. Sherman will correct. me if I'm wrong. And

what. was the BIEM royalty for Belgium, as it currently

exists?

That's 67 cents.

In other words, a dime more, and you would have the

NMPA proposal, is that correct?

A. A dime is ten cents?

10
Yes, that's right.

12

13

14

15

(Laughter.)

Let's just do one more country. Take your pick,

France or Germany?

Germany.

g. Now, in Germany, we start. with a royalty base of

$ 8.65, and we add. back into that 6.95 percent, and that

17

18

19

comes to

COMMISSIONER JAMES: Germany is 5.5, isn'. it?

MR. ZUCKERMAN: Oh, I'm sorry. I did that. incor-

20

21

22

23

24

25

rectly.

COMMISSIONER JAMES: Want. to go back to France?

MR. ZUCKERMAN: No, we can do Germany. It won'.

take too long. Just go through this exercise again -- 100

minus 5.5 equals 94.5, and 5.5 divided by 94.5 eq'uals 5.82

percent, so then using this method of calculation which we

accurate cAegottiny Co., inc.
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1 agreed upon earlier was the way to derive the price from the

2 basis, and adding back the deductions, in Germany, we start

3 with a basis of $ 8.65, and you add in 5.82 percent, and

that gets you to $ 9.15. So, based on the NMPA royalty proposal

of 6 percent, do you know what. the royalty on $ 9.15 would

come to?

THE WITNESS: Just over 45, isn't it?
BY MR. ZUCKERMAN:

g. Well, it. actually comes to 55,. And what. is the

current. royalty in Germany under the BIEM 8 percent, taking

into account all of the deductions that tbe BIEM contract.

provides for?
12

13
A. Sorry, would you say that again?

g. What is tbe current. royalty per LP in Germany, taking

16

into account, the BEM method. of computation and. all of tbe

deductions that. that provides for?

A. The figure we have on that table, which you

18
wrote out. this morning, is 69 cents.

Q And I believe you verified. that that. figure was

20

21

22

23

25

correct.

A. Arithmetically, yes.

Q. And do you know of any -- since you just testified
it's arithmetically correct, do you know of any error in any

of the legal or practical applications, or tbe arithmetic

applications, to dispute that. that.'s tbe royalty that's paid
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119

A. I would like to remind the Tribunal, if I may,

3 that this table was drawn up in order to illustrate the dif-

4 ference that exists in Europe between retail prices and

bases of royalty.

Q. But you used it. during your direct testimony.

A. Right, for that purpose.

g. And you said that that was the royalty base in

Germany.

10
A. For this purpose, I agree, yes.

g. And for all purposes, that's the royalty base—

A. I must

13
g. -- and that.'s the royalty that's paid.

A. I must explain that there is a whole variety of

royalties in Germany, depending on prices. We have picked
15

one price there. For that. price, the royalty is right..

17

18

19

20

21

22

23

25

g. For that price level, it's right? Would you

like me to do another computation with the other prices'?

A. No, I really don't know why you'e doing all
these computations at all. I certainly don't -- you'e not.

doing them for me. I don't want you to do any.

g. Well, I don'. have to explain this. to you, but

I'm doing it because I think it.'s useful to the Tribunal

to see the application of the BIEM system, and. you apparently

thought it was useful also, because you testified about it.
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So, in other words, what those calculations show

2 is that if the NMPA proposal was used in the BIEM countries,

3 that it. would. result in a lower effective royalty rate

4 than the BIEN rate, in the BIEM system, even though the NMPA

proposal does not contain any deductions, and the BIEM

system does contain deductions?

A. Yes.

g. Now„ isn'. it a simpler and more straightforward

way of dealing with royalties to agree on a royalty rate,

without deductions, to achieve an equitable result, rather than

to construct a system with complicated deductions?
11

12
A, Well, I'm afraid I can't agree, because I must

return to what we stated clearly in our position paper,
13

retail prices are no longer an acceptable basis for calcula-
14

tion of royalties.

17

19

20

21

22

23

24

25

g, I didn't ask you about. retail prices.

L But. this is based on retail prices.

Q. But once you determine what. the royalty base is

going to be, isn't it a more direct. and more effective way of

reaching an equitable royalty to agree on a reasonable

rate without going through the deductions, rather than to set

up a complicated formula of deductions?

A. I think it's for this Tribunal to decide what is

equitable. I am saying that a flat rate royalty system

such as you have in this country, is simpler to administer
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and. to operate than a percentage one, based on--

121

MR. ZUCKERMAN: Could you please read back the last

question?

(The record was read. back by the reporter.)

THE WITNESS: I say, the simplest way to--
COMMISSIONER JAMES: Of the two, I think he's trying

to get. at.

BY MR. ZUCKERMAÃ:

If you had a choice -- I'l get back to the hypo-

thetical of Mr. Tournier coming to you with the NMPA proposal.

Wouldn't it. be a good idea to get rid of all these compli-
11

cated systems of deductions -- get rid of that whole right
12

half of your chart, how royalty rates are calculated abroad,
13

and simply agree on a different,.perhaps lower, royalty
14

rate?
15

A. I will agree that that would be an improvement on
16

what we have in Europe now, certainly.
17

Thank you.
18

19

20

21

22

23

24

25

MR. FITZPATRICK: Now, just as a clarification,

could I ask -- that. is assuming, in that proposal, that the

VAT, which differs in every country, would still have to

be taken into account? One can'. have just. a simple proposal

with differing VAT's, different sales taxes, in every country.

COMMISSIONER JAMES: VAT, I thought, in his

hypothetical, was eliminated.

cAccuxate Mepotfiny Co., inc.
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MR. FITZPATRICK: But he's saying -- coming with

the NMPA proposal, and applying it to the BIEN system, where

3 in each country you have varying tax rates, and you have

4 varying effective rates, because you have varying taxes taken

out, of the suggested list price.

MR. ZUCKERMAN: I think that Mr. Thomas understood,

and I think that. the Tribunal understood.

COMMISSIONER JAMES: Well, let's make sure I

understand, because I thought you were doing it one way, and

Mr. Fitzpatrick has indicated it was done another way.

Correct me if I'm wrong, Mr. Fitzpatrick. Didn't he take tbe
11

rate and add back everything but the taxes?
12

13
MR. FITZPATRICK: He did that there. Tbe hypo-

thetical was Mr. Tournier coming .and saying, wouldn'. it.
14

be simpler to have a single rate without. any deductions?
15

That was what he said -- wouldn't it be simpler to have a
16

17

18

20

21

22

23

24

25

single rate without any deductions?

And what. I'm saying is, that. assumption has to have

built into it the fact that you'e going to disregard dif-

fering VAT levels or. sales tax levels, in every country, that

is going to leave a different royalty rate in every country.

I think that, to be fair, ought to be part of the assumption

here, in terms of what. -- the simplicity of the proposal.

THE WITNESS: And I should. like to add, as it was

my answer, that I answered you, on the second time around,
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with Mr. James'larification, to the effect. that. this is

2 easier and simpler than what. we have in Europe now, on the

3 basis that taxes are excluded, because my thinking is

4 totally conditioned. by that.

123

BY MR. 'Z'UCKERMAN:

g. Okay, thank you very much. That answers that ques-

tion o

end 7 Now, you also made a general criticism of the NMPA

proposal, that -- here I'm quoting from page 162, line 10,

of yesterday's testimony, "Well, it is a very basic type of

11
proposal. I would have thought myself that, it. would need a

great, deal of elaboration."
12

side 8
13

Let me ask you, Mr. Thomas, if one of the aspects

of elaboration that. the NMPA should have included was a
14

minimum royalty rate'?

17

18

19

20

21

22

23

24

25

A. I would hope not.

g. Well, there is a minimum royalty rate in Australia,

is that corrects

A. Yes, I'm sure it doesn't apply in practice at that

level, but. there is one in the law.

g. And there's a minimum royalty rate in the law in

the U. K., is that correct?

A. And a similar consideration applies; yes.

Q. And of all of the countries listed on RIAA

Exhibit Number M, is it correct that. those are the only two

accurate cRepozfiny Co., inc.
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1 countries where there is a statutory compulsory license

2 system?

124

A. Incorporating a rate, yes'here is a compulsory

license system in reserve in Germany and in Holland.

Q. Compulsory license systems which incorporate a

rate?

A. A rate.

Q. Both the British and tbe Australian system include

minimum royalties?

10
A. They do.

Q. But you think that it was a good idea for NNPA

not. to include that. as part of its proposal?
12

13
You'e seen, in our position paper with BIEN,

we want to get rid of that in Europe.
14

15

16

17

18

19

20

21

23

25

Q, And NNPA didn't propose that. bere?

A. Right.

Q. So do you agree with that. aspect of our proposal?

A. Yes.

Q. Let me ask you, also, Nr. Thomas, whether the BIEN

contracts have any provisions relating to whether interest

will be paid on royalties which are in default?

A. Yes, there is a provision in the BIEN contract

dealing with that.

Q. Could you describe that provision?

A. If you will give me a moment, I need to look it up.
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Certainly.

(The witness examined the document.)

A. It's rather a long provision of the contract..

g. Let me ask you, because I don't want to take too

much time on this, whether you know what the provision is

that is applicable in England.

A. Nell, there is a similar provision, and it'
it's I think similar. Basically, it. is what we call the

bank rate, and I think you call it a minimum lending rate, or

10
prime rate.

g. So the -- is it correct that, when record companies

are in default, in England, in the payment of royalty pay-
12

ments, that. they must. pay interest equal to the Bank of
13

England rate for one-year deposits?
14

A. I think that. is right, yes. But I'm not. sure as to
15

16
what period of grace is allowed, and so on. There are pro-

visions for that. in the MRS agreement.

18

19

20

21

22

23

24

25

I understand there has to be some period of grace,

but after that period of grace passes, there is an interest

provision that. comes. into effect?

A. Right.

g. Do you know what the Bank of England rate for one-

year deposits is?

A. It may be 16 percent, but. I'm not sure. It'
either 15 or 16 percent.
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Q. Fifteen or sixteen percent?
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A. Yes.

Q. So, if a record company in England is in default of

4 paying royalties beyond the grace period, they pay interest

of 15 or 16 percent?

A. Something of that order, yes.

Q, Can you tell me whether the grace period is as long

as a year?

10

A. No, I can'. tell you. I have no idea.

Q. And there are similar provisions on interest for

the other BIEM countries, is that correct? I don'0 want, to go
11

on a country-by-country basis—
12

A. No, no. lt's in the standard contract. It would

if I could find. the precise provision, apply to all coun-
14

tries.

16

17

19

20

21

22

23

24

25

Q. Well, I think I can refer to you that it, is para-

graph -- it. is article 15, subparagraph 3.

A. Yes? I'm looking at. 15 -- 3, and. I can't find

the stipulation of the rate of interest. Oh, I see -- "If, at

the end of 15 days following the expiration of the time

limits laid down in paragraph 3, the producer has not

regularized the position and paid the interest due, the

Society shall have the right to terminate" -- sorry, it'
not what. I was looking for.

Q But. it's your understanding that, when a royalty is
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1 in default, after this grace period, that the record pro-

ducer must pay interest. on the royalties at a 15 or 16 per-

3 cent. annua1 rate o f intere st.?

A. That's right.

Q. Would you be able to, after we conclude the ques-

tioning, take some time and find out from the contract what.

the grace period is?

A. If you would like to know, certainly. If we are

9
going to break -- I'l do it. right. now.

10

12

14

16

17

19

20

21

g. Why don't I leave the question pending, because

I don'. have that. many more questions, and I want to advance

along in the proceedings.

MR. SHERNM: What is meant by default?

MR. ZUCKERNAN: If the royalties have not. been

paid when due.

MR. SHERMAN: That's the total extent of the defi-

nition? "When due" is a very vague term.

MR. ZUCKERNAN: My question to Mr. Thomas was

what the grace period was, and he said he would check on it.
MR. FITZPATRICK: Our question is, what is default?

I don'. know whether -- I didn't see the word "default" in--
I'e just come to paragraph 3. I didn't see the word

22 "default". And I was just wondering whether that was
23

24

25

THE WITNESS: "Fails to fulfill any of the obli-

gations" -- oh, I'm sorry. May I read you -- this is quite
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short. "Where the producer fails to fulfill any of the
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2 following obligations, he shall pay to the Society daily

3 interest, the rate of which shall be fixed by mutual agree-

4 ment between the Society and the national group of IFPI."

So it's to be settled at the national level.

BY MR. ZUCKERNAN:

g. And the way it's been settled in England is to

provide for interest. at. 15 or 16 percent annually'

A. That is right. In England -- that is under a con-

tract which does not fall within this purview. It is a
10

12

13

14

15

16

17

18

20

21

separate contract. In England, we have an MRS contract, which

is not the BIEM contract..

g. But. the standard BIEN approach is to provide for

interest payments due

k Yes.

g. -- when royalties are in default?

A. Right.

g. Now, in England, are the royalties paid on all
records manufactured, or are they paid only on records, quote,

"made and distributed," unquote?

A. My understanding is that. they are paid on records

manufactured and sold.

23

24

25

g. What happens if a record is manufactured and

shipped out -- manufactured and not. sold?

There are two possibilities, depending on the company
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which is supplying the records. The records may either

2 be returned, and credit. given, or there may be a compensatory

3 arrangement, in which case, of course, the records are not

4 physically returned.

Q. Do you know what the statute provides?

A. The statute contemplates a royalty being paid on

sales, and therefore, the records would have to be returned.

physically.

Q. Is there discounting in England?

10
There is.

Q Discounting of records by retail stores?

A. There is, yes.

13
You referred, I believe, during your direct, testi-

mony, to a report which is known as the Francis report.
14

A. Yes?

17

19

20

21

22

23

24

25

Q. Do you have a copy of it with you?

A. I have it. bere, yes.

Q. I would like, if I may, to draw your attention to

page 15, paragraph 17, of the Francis report, and ask you if
you could read that. paragraph into the record, please?

A. That is tbe paragraph numbered 17?

Q. That's right, where there -- which is preceded by

the heading, "The position in the USA."

A. "The position in the USA. 17: The mechanical

royalty in the USA bas been two cents per work since 1909,
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but under recent. revisions of the copyright law, the rate

2 will, as from 1 January 1978, be increased to 2-3/4 cents

3 per work, or one-half of one cent per minute of playing time,

4 whichever amount is larger.

"The rate will be adjustable by the Copyright.

Royalty Tribunal on tbe petition of a copyright owner or user

in the year 1987, and at ten-year intervals thereafter."

Q. Mr. Thomas, let. me ask you, have you read the

Francis report in its entirety?

10
A. This? Yes.

Q. Are you aware of any other place in the Francis

report where it refers to the fact that this Tribunal, in
12

the United States, meets in 1980?
13

14

16

17

18

19

20

A. Maybe. I don't remember it., offhand.

Q. Well, that paragraph which describes the position

in the USA, says that the rate is 2-3/4 cents, and that it,
quote, "will be adjustable by the Copyright Royalty Tri-

bunal on the petition of a copyright owner or user in the

year 1987, and at ten-year intervals thereafter," unquote.

So it. doesn't make any reference in that. paragraph.

A. No.

22

23

24

25

Q. Do you know of any other paragraph where it does

make a reference to the 1980 proceedings?

A. Well, I'e just told you, I don't recall seeing

it. elsewhere, although it may well be there.
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g. Do you happen to know whether this proceeding

began upon a petition by the copyright owners, or otherwise?

A. The Francis -- the U. K. Tribunal

g. No, I mean this proceeding in the United States

before this Tribunal.

It's my understanding it was commenced by the copy-

10

right owners.

g. Would you be surprised to learn that the American

statute provides that. the Tribunal shall conduct a proceed-

ing relating to the adjustment. of the royalty rate in 1980, and

that there is no requirement. for a petition by the copyright.

12

13

owners?

A. May I look at the Copyright. Act, and see what that

s ays?

Certainly.

16

17

18

19

20

21

22

23

24

MR. SHERMAN: Could we expedite this, just by

establishing what the law is, rather than having him look

through the statute to establish that?

MR. ZUCKERMAN: Well, if you will agree with me that

MR. SHERMAN: Certainly, that. the law says that.

no petition is necessary in 1980.

MR. ZUCKERMAN: I'm glad you agree with me now on

that, because

MR. SHERMAN: Well, we have always agreed on that.

THE WITNESS: Do I need the Act.?

25
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MR. SHERMAN: We'e just saved ourselves ten minutes.

BY NR. ZUCKERNAN:

Q. No, I think that we are agreed that this proceeding

commenced by notice published by the Tribunal without the

need for any petition by the copyright. owners.

Do you know whether Mr. Francis was aware of that

fact?

A. I doubt it, after reading the last paragraph.

Now, let me read to you a statement from the report.

C 

of the Senate Committee which deliberated on the Copyright.

Revision Act in this country, and this is from page 155
11

12
of Senate Report 94-473, 1975, which stated., quote: "The

Committee does not intend that the rates in this legisla-
13

tion shall be regarded as precedents in future proceedings of
14

the Tribunal," unquote. That's referring to proceedings of
15

this Tribunal.
16

Were you aware of that statement?
17

No.
18

Q. Do you know whether Mr. Francis was aware of that.
19

statement?
20

A. I don't know.
21

Q. Well, you said before that you doubted that he was
22

aware
23

MR. FITZPATRICK: He said he didn't know.

25

MR. ZUCKERNAN: Could you please read back Mr.
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Thomas'nswer to my «tuestion as to whether Mr. Francis

was aware that this Tribunal would meet. in 1980, without the

need for a petition'?

(The record was read back by the reporter.)

BY MR. ZUCKERMAN:

So do you also doubt. that Mr. Francis was aware

10

that the Senate report stated that the rates in the legis-

lation, in other words, the 2-3/4 cent rate, should not. be

regarded as a precedent by this Tribunal?

A. Well, in this case, I said I don'. know.

So, then, is it fair to conclude from reading this

12

13

report. that Mr. Francis thought that the United States 2-3/4

cent rate, would not be reviewed until 1987, is that

correct?

15

16

17

That. would seem to be likely.

And that he didn't know a review in 1980 was not.

only allowed but. was mandatory?

Evidently not.

19

20

21

g. And he didn't know that the 2-3/4 cent rate, in

the view of the Senate Committee, would not be regarded as a

precedent. by this Tribunal?

I would prefer not to comment. on that, because I

23

24

25

have no idea what. might. have been in Mr. Parker's mind.

This paragraph bears on your first proposition, but not. on the

second.
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MR. ZUCKERMAN: No further questions, Madam Cbair-

man.

CHAIRMAN BURG: I think we'l have a recess, and

bear in mind -- Mr. Fitzpatrick, is your witness prepared to

resume the chair tomorrow morning if necessary?

MR. DEUTSCH: Not tomorrow

morning's

COMMISSIONER JAMES: Why not tomorrow morning?

MR. DEUTSCH: It's Friday.

10
CHAIRMAN BURG: Well, I know, but unless be is

prepared. to stay through the weekend, until Tuesday, if we

don t conclude today.
12

13
MR. FITZPATRICK: Yes, I think he clearly is. I

would hope we could conclude today. I think that
14

CHAIRMAN BURG: We all would, but if we do not and
15

cannot.
16

MR. FITZPATRICK: Well, let. me talk to
17

CHAIRMAN BURG: Our option, then, would be to con-
18

tinue tomorrow morning, or if he is staying through
19

MR. FITZPATRICK: I think the question is how
20

long Alvin'
21

22

23

24

MR. DEUTSCH: Mine will not be long, Madam Chairman.

CHAIRMAN BURG: All right. We will recess.

(A short recess was taken.)

25
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CHAIRMAN BURG: Mr. Deutsch?

CROSS EXAMINATION

BY MR. DEUTSCH:

j

Mr. Thomas, you testified earlier today that. IFPI

has an affiliation, I believe you said, with US record

companies. Do I recollect correctly?

Not. quite, sir. There is an affilation agreement.

between RIAA and IFPI.

10

Could you just expla1.n to u,s what the nature o f the

affiliation agreement, is?

12

14

15

16

Basically it, means that, IFPI represents the American

record industry outside the United States and vice versa RIAA

represent.s 1FPX here.

And what does the representation consist. of? I mean,

what functions are performed in your representative capacity?

Mell, for example, if we are discussing matters that

18

19

concern record producers at. UNESCO or WIGO, we would speak for

the United States industry as well as 'our membership in other

parts of the world.

20 Is it a formal agreement?

It is a formal agreement., yes, somewhat dated now but.

22 it's still there.

23 As I understand it., prior to 1961 IFPI had a contract.

24

25

which governed all of its members. In other words, there were

no national agreements up to that. time?
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9-2 A. I think perhaps you are referring to what. I said

about. a change in BIEN, not in IFPI.
3

I'm-sorry. Correct.
j

Yes. BIEN was a central licensing body that. contrac-

ted directly with record producers.

Q And what happened in 1961 that changed--

It. was either in 1960 or '61

Yes?

10

12

13

14

-- there was a change in the statutes of BIEN and in

the constitution, the structure of the organization. The result

of which was that instead of BIEN itself being the licensing

body, the societies individually country by country licensed.

And what. prompted that change?

I don't know. It would probably be better for me not
15 to guess.
16

You don't know whether there were certain national
17 interests which dictated the change that perhaps caused the
18

BIEN representatives in each country to believe that they would
19 better affect a relationship withthe record producers in their
20 own country on a national basis as distinguished from a con-

federated basis?
22 I don'. think it was anything like that. For what

it.'s worth., my interpretation of it was that it was an internal

re-organization which came about because of internal difficul-

ties within the author society's organization in Europe.
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Well, did the effect of that then change the method

by which -- I mean obviously it placed the BIEM representatives
3

in the role of-licensors.
4

Q

Yes.

Prior to that time, does that mean there was a uni-

form system which applied to each country?

Yes. Basically, the effect. of the reorganization was

10

to bring about a diversification of the contracts whereas pre-

viously there had been the single contract with no scope for

variations.

Now, the contract said at a number of points the
12

following matter may be negotiated at national level between
13

the society and the national group of IFPI.

15

16

And this came about this chart which has the vari-

ances between the various countries?

Yes.

You say that the possibility of a flat rate system
18 has been discussed, I believe you said since the 1960's?
19 Yes.

20 You said it had been studied for years?
21 Yes.

22 Have any of those studies been put. in writing?

They have been put in writing but they haven't been

published.. They are incorporated in the minutes of IFPI's

copyright--
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And we are talking about a period of close to 20

years?

Yes;

And have any of these been a subject of prior dis-

cussion between IFPI and BIEM?

Not. as far as I am aware, no.

So that. we have no knowledge as to the manner in

1Q

which any system based upon a flat rate would be established

insofar as the present. IFPI BIEN arrangement goes assuming that.

the negotiations should go forward?

12

13

14

15

16

17

18

19

2Q

Correct.

Is it therefore possible that. in establishing a rate

or a flat rate in each country we would or you people would

similarly have to go through a system similar to this in order

to reflect the national differences that. presently exist on a

royalty basis?

True, yes.

And therefore the simplicity of which you talk may

indeed not be any simpler than the present system?

I think
21 Other than the fact. that you may ultimately reach
22 a sum but. all the variations would have to go into the deter-
23 mination prior to reaching that sum?

24 That 1 s so .

25 MR. DEUTSCH: I have no further questions.
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9g.5 CHAIRMAN BURG: Commissioner Coulter?

COMMISSIONER COULTER: Mr. Thomas, I just would like

to clarify the. simplicity that you speak of. I assume that your
j

negotiations with BIEM have two purposes, one, to reduce the
r

royalties the record. companies pay but you mentioned on a number
6

of occasions the goal of simplicity.
7

THE WITNESS: Yes.

10

13

14

16

17

18

19

20

COMMISSIONER COULTER: You also went into the fact.

that ultimately you might like to even arrive at. some inter-

national flat rate if possible,

You say in the immediate future that. is not likely

but in the long range I think you suggested that,'s one of the

goals in suggesting this. Is that. correct?

THE WITNESS: Yes, that's right.

COMMISSIONER COVLTER: Is one of the long-term goals

also to reduce the deductions.'P The deduction complexity, would

that. be part, of--
THE WITNESS: The hope is and it, is part. of our con-

cept of simplification that. there would be no need for deduc-

tions with a flat rate. That's one of the reasons why it.'s so
21 simple. We would. just have a rate and no deductions.
22

23 motivation?

COMMISSIONER COULTER: And that's a fairly strong

25

THE WITNESS: Indeed, very much.

COMMISSIONER COULTER: In this PPD, there is„ I believe.
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9Q.6 testimony both to the effect. that it is similar or identical to
2

the wholesale price in the United States and not.
3

Can-it. be considered similar to the wholesale price

that Mr. Solomon said was in the range between $ 4.87 and about
P

$ 4.97 the other day? I guess I should ask counsel.

THE WITNESS: No, I don'.

10

COMMISSIONER COULTER: The PPD, Mr. Sherman, would

that be similar to the wholesale price that Mr. Solomon was

talking about? He said it was in the range of between $ 4.87 and

$ 4.97.

12

13

14

MR. SHERMAN: I honestly don't know. When he said

$ 4.87 to $ 4.97

COMMISSONER COULTER: That was on an $ 8.98 product.

MR. ZUCKERMAN: Commissioner Coulter, my understanding
15 of the PPD is that it is the equivalent of the wholesale price,
16 of the most expensive wholesale price that Mr. Solomon stated.
17 In other words, it is the published price to dealers.
18 It would be the equivalent of the wholesale price to the indi-
19 vidual retail store rather than the wholesale price.to either
20 the one stop or the wholesale price to a chain store or the
21 wholesale price to a rack jobber.
22 It would be the wholesale price to the individual

retail store at the very last level of wholesale before the

product is sold to the consumer.

25 COMMISSIONER COULTER: Can I get the -- is that--
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9Q.7 MR. SHERMAN: I don't know whether that's accurate.

It is true that it is the wholesale price to the last -- at the

last stop in the distribution chain but I don'. know that. that

means it's the most expensive price such as to a single retail-

er as opposed to a chain retailer.
When you sell to a chain retailer, that, too, is the

10

last stop but. the price would be lower than the price to a

single retail outlet.

COMMISSIONER COULTER: I guess the--
MR. SUCKERS: That,'s correct,.

12

COMMISSIONER COULTER: I hit. a dry hole there so it'
not sure whether it's identical to what Mr. Solomon was talking

13
about. or isn'.

MR. ZUCKERNAN: Well, it can't be identical because
16 we'e talking about. different. countries. But in terms of analo-

gizing it, my understanding of Mr. Solomon's testimony is
17 basically the reason why a chain store or a one-stop would get
18 a lower wholesale price -- there are basically two reasons. One

19 is that it has a higher volume and, two, that it in. effect. does

part. of the job of distribution. It warehouses product. It
distributes them to the local individual stores and. if you

really want to look at what the PPD is; it takes account. of all
those distribution costs and it's then the last wholesale price

24 to the individual store before the product is sold to the

26 consumer.
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9-8 MR. SHERMAN: No.

COMMISSIONER COULTER: Let me get other counsel, if I

may, Mr. Zuckerman, either Mr. Fitzpatrick or Mr. Sherman;
4

j

MR. SHERMAN: For example, Tower Records bas individ-
5

r
ual ordering for its various stores. It still pays the chain

store rate but. it doesn't have a central warehouse that. is

shipping to its stores and within Tower Records it isn't as

though one arm of Tower Records is charging an individual retail
store a separate price.

10

12

13

14

15

16

17

18

So I would go back to what I said earlier that it
would be the price to Tower Records. It would be the price to a

single retail outlet and it. would be the price to any other

last dealer in tbe distribution chain prior to the retail sale.

COMMISSIONER COULTER: So it. might be correct. to say

that. PPD is analogous to the wholesale price that Mr. Solomon

was talking about? Is that a correct. statement?

MR. SHERMAN: I think so and I believe that under the

IFPI concept. it's for different categories of merchandise,
19 different price for each category.
20

COMMISSIONER COULTER: Sure, but. he was talking about
21 an $ 8.98 product. Or he had a distinct price he was referring to.
22 MR. FITZPATRICK: I believe that at that last level

there was a range of prices -- maybe you were just anticipating

that. range of prices. It went from $ 4.85 up to $ 5.01 and $ 5.10

depending upon shipment costsand volume.
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9-9 COMMISSIONER COULTER: Yeah, but, with some differen-

tials, I guess, you know -- anyway. Yes, I did include that in

my question. Okay.

The interim agreement that you have agreed to now

with -- that. is based upon the PPD

THE WITNESS: It is a proposal rather than an agree-

ment. at this stage.

COMMISSIONER COULTER: All right. But. is that univer-

10

sal through BIEM if it's adopted?

THE WITNESS: Yes. That. will apply throughout the BIEN

12

,13

14

16

17

19

20

22

23

24

25

territories.
COMMISSIONER COULTER: All right. And that. does in-

elude deductions'

THE WITNESS: Yes. The deductions will still apply.

COMMISSIONER COULTER: But. in effect. that is really

the German system; is that correct?

THE WITNESS: In effect, yes„ and indeed, the Scandi-

navian. It has been applied, as we have seen, in quite a number

of countries already.

COMMISSIONER COULTER: But it. would be applied. in

France if it's adopted? So in fact. the German system would repla

the French system'?

THE WITNESS: Yes, yes. We would have a common system

throughout and it would be PPD plus mark-up.

COMMISSIONER COULTER: Is there any uniform system of
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deductions in that instance or would the deductions be national?

THE WITNESS: There should be a uniform system of

deductions but as you have seen, there are some variations.

COMMISSIONER COULTER: I mean under the interim

agreement..

10

12

13

14

15

16

17

18

19

20

21

22

23

24

25

THE WITNESS: Under the interim agreement, we were

very anxious that they should, be uniform throughout.

COMMISSIONER COULTER: But. is that a part. of the

interim agreement?

THE WITNESS: Well, it. would have been. As I said, we

haven'. got. an interim agreement yet. but our proposal is that

there should be standard deductions once we'e settled them and.

they will apply throughout.

COMMISSIONER COULTER: Yesterday Mr. Fitzpatrick asked

you whether there were any negotiations for a rate for individ.—

ual tunes and you replied no. Has there been any effort, has

there been any desire whatsoever to get a rate by an individual

t.une?

THE WITNESS: There was a study at the same time as

the flat. rate study which I'e mentioned to you some years ago,

in the 1960's. There was also a study of what. was called a

minute-title rate, title-minute rate„which would be something

close to a rate per tune.

Again, it never really reached the stage of becoming

a proposal but. it. was studied and discussed.
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COMMISSIONER COULTER: Is there any desire'

THE WITNESS: No, sir.
COMMISSIONER COULTER: Now, isn'. the flat rate,

though, you are proposing, in effect a tune rate?

THE WITNESS: Yes, but without reference to the dura-

tion. It is a flat. rate.

10

COMMISSIONER COULTER: It would be a rate regardless o

the number of songs on 1be record, though?

THE WITNESS: Yes. Well, to be frank we haven'. for-

mulated anything in detail but we would seek to arrive at a

11 system which would be equitable as between copyright owners

12 whose works were represented in a given disc. But we haven'
13 got anywhere near that stage of formulating proposals.
14

We have been so much tied. up with discussing the

major issues with BIEM so far that. we haven'0 even given a

thought. to these matters, to be frank.
17 COMMISSIONER COULTER: Is that consistent. or incon-

sistent. with the lack of desire for a tune rate?
19 THE WITNESS: It.'s a matter of priorities, I think,

20 sir.
21

22

COMMISSIONER COULTER: I'm not. being

THE WITNESS: No. If I may speak for myself, I'e got

23 a lot. of other things to do apart, from mechanical royalties in

BIEN and so have the people in the record companies whose names

I read out to you on that negotiating committee. So time does
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9-12 rather weigh upon us and we have had to spend a lot of time

discussing the broader issues and what we'e going to have in

an interim agreement„ so far as I'e said inconclusively even

10

12

13

15

16

17

18

19

20

21

22

23

24

25

after three meetings.

So we simply haven't gotten around to this ctuestion

as to what should or shouldn't be in the flat rate system. We'e

only got. the broad idea which is similar to what you have here.

May I comment, Madam Chairman, to Commissioner

Coulter's opening question? I think you said that you assumed

we have motivation of perhaps securing a reduction in the

royalty paid as well as simplification.

I would like to explain that while that is so, we

are really seeking not a reduction in the royalty rate as I'e
made clear, I hope, and we are not seeking to increase deduc-

tions beyond the adjustments which I described yesterday as

between LP covers and cassettes.

We are seeking a kind of an equilibrium but we are

very anxious to calculate the royalties on the prices which are

paid by the public and that is the most. serious defect. in the

BIEM system now.

We have reached the stage where royalties are being

calculated. on prices which are higher than those which are bein

paid. We must. -- the BIEM people in effect accept. that. It'
simply that we haven't yet. agreed on a 'way of putting it right.

in the interim agreement.
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9-13 But. I did want to qualify. We are not. at logger-

3 heads because we 'e j ust said we want to pay 1es s . We want to

pay in relation to actual prices which are less than the

contractual prices.

COMMISSIONER COULTER: I only interject that because

I would have been surprised if there weren't a slight motivation
7

in that direction.
8

THE WITNESS: Yes. Well, I thought I should explain

precisely how we approach it.
10

12

13

14

15

16

18

COMMISSIONER COULTER: Thank you very much.

CHAIRMAN BURG: Mr. Fitzpatrick?

MR. FITZPATRICK: I have just a few questions.

REDIRECT EXAMINATION

BY MR. FITZPATRICK:

First, let me just touch on a couple of points that

Mr. Zuckerman had spoken of at the end of his cross

examination. When he was speaking of default and interest be-

coming due at these high rates in connection with a default, is

20

21

that a -- does that interest become due in an audit circumstance

where the parties have a disagreement and there is a settlement

and a prompt. payment? Is there interest due in those
22 circumstances?
23

A. Interest would become due three months after an audit
24 has taken place and no payment has been made. In practice, I'e
25 been told that. in .reality interest payments are not. made.
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9-14 Why is that?

Because people pay up once the audit takes place

and if there is any money due it's cleared up.
4

It's paid up promptly?
r

Right. If a company goes bankrupt, of course, that'

a different matter but then what's the point of imposing a bank

rate interest if the company is bankrupt?

So, as a practical matter this interest provision

10
is not. operative?

A. I say that because the chapter on sanctions, as it'

12

13

14

15

16

called in the contract, Article 15, comes up for discussion.

Every. time we have negotiations with BIEN, they say that they

want to make it. tougher and we say, "Well, it is in our interest.

as well as yours that people should observe the contract

because IFPI has no time for people who cheat." So we don t
object. to tackling these procedures but it is always conceded

17
on both sides that they are never in fact applied. They are

18 just there as a--
19

20

21

22

CHAIRMAN BURG: Safeguard.

THE WITNESS: --safeguard, exactly.

BY MR. FITZPATRICK:

Next Mr.Zuckerman went on at some length about the

fact that the opinion in the Francis Commission makes no men-

tion of the fact. that. this proceeding is taking place in 1980.

Do you have any knowledge or belief that the fact or lack of
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9-l5
understanding of the fact. that this proceeding is going on in

1980 had any impact whatsoever on the Francis Report's con-

clusions to retain the English rate?

MR. ABRAM: Madam Chairman, I think it is a highly

10

improper question to which I object..

MR. FITZPATRICK: Well, I don'. know why. You asked

whether we had any belief as to whether he knew that. 1980 was a

matter within his understanding.

MR. ABRAM: I haven', finished my objection.

MR. FITZPATRICK: Well, I interrupted. I'm sorry.

12

13

14

15

16

17

18

20

21

22

23

24

25

CHAIRMAN BURG: Go ahead, Mr. Abram.

MR. ABRAM: I think it is highly improper to ask the

witness whether a Tribunal, if it. had knowledge, would have

had a different. result.. He obviously cannot know. He can know,

however, whether or not a Tribunal which by its language indi-

cated that it did not have the correct. knowledge and the record

furthermore shows that. the Tribunal was incorrectly informed by

a witness who is a member of the Board, though non-voting, of

IFPI, namely, Mr. Gortikov.

The one question he obviously answered said that he

doubted they had the information which is clear from the record

thatthey did not have correctly.

Another question to ask him whether a Tribunal would

have reached a different. result had it. had the correct informa-

tion from his own direct. I think that is a question that, is
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2
v ly improper and I object to it.

MR. FITZPATRICK: My two questions dealing with the

Senate report.,- whether they might have known about -- whether
4

10

the knowledge or lack of knowledge of the Senate report language

and the pendency of this proceeding is no more speculative

than your questions as to whether Francis might have known about

the pendency of this proceeding or known about the fact that.

there was a sentence in the Senate report.

Ii&think what. is good for the goose is good for the

gander.

12

13

14

16

17

18

CHAIRMAN BURG: Ob j ection overruled.

MR. FITZPATRICK:The question is: Do you have any

reason to believe that the knowledge or the lack of knmwledge

of this proceeding in 1980 had any impact whatsoever on the

decision of the British Tribunal to retain the present., the

current percentage royalty in Great. Britain?

THE WITNESS: I have no such reason. I think it'
very doubtful.

20

BY MR. FITZPATRICK:

Do you believe any opinion or comment to the question
21 o f whether the Tribunal ' knowledge or lack of knowledge of the
22 quoted sentence from the Senate Committee report had any impact
23 one way or another on the decision of the Francis Tribunal to

reject the Publishers'roposal for an increase in the rate?
25

A. No.
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Q. I want to talk for a couple of minutes with you

3 about the charts that were desecrated here ~ First

MR. ZUCKERNAN: The same way we desecrated the

statutory criteria.
MR. ABRAM: Improved.

BY MR. FITZPATRICK:

Let's start here. In terms of what the BIEM contract

says about taxes. Would you refer to Article 5 (20) and -indicate

10
what. that. language says in terms of various tax provisions?

"In the calculation of royalties, VAT, purchase taz,

sales tax, luxury tax, and any other identical or similar taz
12

14

16

17

18

19

shall be deductible.

Q. Deductible. Now, do you know of any country except

for Australia which includes taxes in the royalty base? Do you

know of any country except for Australia that, includes taxes

in the royalty base?

I did mention yesterday that with .the possible

exception of Ireland but leaving aside that, no.

20
Q Leaving aside Ireland. So in terms of taxes excluded

21

22

23

24

25

from the royalty base, the answer is they are excluded in every

country except. for Australia.So we are right as we started.

Now next, have you checked your notes in terms of tbe

packaging deduction in .Switzerland?

I have checked my notes and I have to admit that

what I said under cross examination appears to have been wrong
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9Q.1 8 because I find my notes say 6.5 percent for singles and LP's.

MR. ZUCKERMAN: May I ask what notes those are?

COMMISSIONER JAMES: Jim, somebody has got. to clean

up that floor.

MR. FITZPATRICK: I am.This is dramatic.

end take 9 (Laughter.)

10

12

13

15

16

17

18

19

20

21

22

23

24

25

cAccu~ate deporting Co., inc.
(202) 726-380/



153

BY MR. FITZPATRICK:

Q Is the word present tense or future tense?

A Present tense.

Q Present tense, the word Are. Now, in Australia,

what is the royalty basis?

A 5 per cent.

Q And so Are is present tense. If we were going

to worry about. the future, if this recommendation is ever
8

accepted, we would have said would be.
9

A . Yes.
10

Q Right.

12

13

14

15

16

17

18

19

20

21

22

23

24

Now, I tell you, we are going to give Richard

one cent then, and you said it does not. apply. Also we

set fixed minimum, and we are going to give him 3.3 pence.

Right?

A And we are grateful for the correction.

Q We are grateful for the correction. Outside of

that, it stands virginal and pure.

CHAIRMAN BURG: Mr. Zuckerman, do you remember

yesterday, I believe it was, you were at the chart and

you said that it became a circular argument, it strikes

me that. we have gotten circular today. We are right back

where we started from.

MR- FITZPATRICK:Where we should be.

MR. ZUCKERMAN: Well, I agree with the Chairman,

25 I don't agree with Mr. Fitzpatrick.
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MR. FITZPATRICK: Now, in terms of chart N here,

does this chart, if you can read past the margins, show

with the exception of Australia, a significant gap between

4 the retail price and the royalty base in each category?

THE WITNESS: Yes, it does.

BY MR. FITZPATRICK:

Q And furthermore, assuming that the record shows

8 in this country, that actual retail price for pop LPs is

g approximately 96 or $ 8 less, does that. indicate then in

every country in Europe including Portugal there is a

significant -- the price of records in Europe is

signifi'cantly higher than in the United States?

13 A Yes'4
Q No, in terms of these columns, which are the

royalty base, you believe that those figures are authori-
15

tative in terms of their constituting the royalty base in
16

dealings between a record company and b?
17

18

19

20

21

22

23

25

A I know that they are.

Q Why?

A Because they are formed a part, of a -- they

orignate from a computer printout which regulates the

accountings of a major international company and are

accepted as such by the BIEM societies concerned.

Q Was Mr. Zuckerman right or wrong in saying that

the royalty base in France is $ 8.55 rather than the $ 8.03

that, you set, forth on this chart?
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A Well, with respect to Mr. Zuckerman, I have

had greater faith in Polygram's computer.

Q Do you believe that this chart has any double

counting as Mr. Zuckerman had alleged?

A Noi S3.1.

Q Do you believe that. this chart. is rife with error

as Mr. Zuckerman has charged?

A No, I think it is reproduced in good faith and.

a's far as we can see, it is accurate.

10 Q 'ow, there was some -- we have check marks

here on the left.

12 A Yes.

13

14

15

17

Q Which were countries that. were added -- you

testified this morning, in connection added not in

connection with the original generation of this document,

which had to do with the BIEM negotiation. Would you

describe that to the Tribunal?

A Let me explain again that the origin of this

table are internal calculations which were made when we were

20

21

22

thinking about. our flat rate system. We wanted to see

what, in order to compare what. -- one country with another,

what in cash terms the royalty was, and it, may surprise you to

know that. we have never done that before. But this was the

24

25

first time that we tood actual prices as far as we could

find them and applied the deductions and then applied the

royalties.
cAccuzate c&ePotting C'o., inc.
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and Sweden got added to this list?
A Well, Australia and Japan, are not. BIEM

4 countries. We made the study on a selected number of
5

BIEN countries that. didn'. include Sweden I think because

we considered that one of the Scandanavians was sufficient.

And I did, I hope, make .it clear, that. those

three marked are probably not the only ones, and I would

need to havean earlier version of my document in order to

be absolutely sure which countries were added. The reason

for Australia and Japan clearly is because they are not

BIEN territories and the original calculations, the original

exercise, was Exclusively BIEN countries.

Q All right, now, we had some indications here of

15 the royalty rates as they apply in Europe, and has there

16 ever been any doubt. in your mind that the royalty rates

in Europe are at a higher level than in the United States?

18 A No.

19 Q That is not -- that fact does not come to you as

a surprise or a shock?

21 (No response.)

Q And you also noted the prices in Europe are

significantly higher than the United States.

24
A Yes.

Q Now, in your view, would a composer in Austria
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rather have a hit there and get. 82 cents a record of have

a hit. in the United States, and get 27-1/2 cents a record?

MR. ZUCKERMAN: I object, Madam Chairman.

The witness has not said that he is a composer, and I don'

think that. he has written music.

CHAIRMAN BURG: Sustain that objection.

BY MR. FIT ZPATRI CK:

10

12

13

14

15

16

17

Q In terms of an understanding of the impact of

rate and total payments, did the Francis Report make any

reference to the impact of volume as an element to be

considered while one considers a change in the cost. of

living index?

A Yes, sir. In their conclusions, the UK Tribunal

under Hugh Francis said, "It is not. sensible to regard the

value of the royalty per record," which is what. we have done

here, "as the yardstick for determining whether or not the

present royalty rate is equitable."

Shall I go on'?

19 Q Go on.

20

21

22

24

25

A "There is no doubt that owing to the decline in

value of money since 1928 and indeed since 1956, the value

of the royalty per record has fallen very considerably.

The question is whether this loss has been made good. by

other factors. It is plain that partly by reason of the

increase in the price of records, but principally by reason
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of the enormous increase of the volume of record sales,

the value of the total mechanical royalties paid to

composers has greatly increased."

Q So the conclusions of the Francis Tribunal

turn on the question of total income to the composers,
r

not any mechanical manipulation of the cost. of living

index.

A That. is right.

10

12

13

Q Now, here you -- we find that. the base against

which the percentage royalty is applied, is consistently

and significantly lower than the suggested retail price.

So in the BIEM system, one -- is this correct to say--

that in the BIEM system one is applying the royalty rate;

to a base that is significantly lower than what the con-

15
sumer pays.

16
A That is right. Whereas

17
Q Go ahead.

18

19

20

21

22

23

24

25

A Well, I was about to draw the comparison with

the proposal which is before this tribunal whether the

opposite is true.

Q The opposite is true in what way, because

suggeseted retail price

A Is higher.

Q Is higher than the actual

A What is actually
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Q Now, there was some suggestion this morning,

':bat tbe implementation -- the flat rate system would

spell the end of the BIEM system. You said you disagree

with that and you indicated that the proposal might.

simplify tbe BIEN system. Could you expand on that for

the Tribunal, please?

A Well, first. of all, I think that if the BIEM

8 societies were to rigidly insist on retail prices, then

9 there would be a danger of a collapse of tbe BIEN system.

10 The Commission of the European community has indicated

that retail prices should not serve as tbe basis for tbe

royalty.

Well, the flat rate system seems to us to be

eminently suited and easy to administer. We get, as I

have made clear to -- earlier, there would be no need. for

the deductions; there would simply be a simple sum to be

17
applied to quantities which are—

18 Q Mr. Zuckerman had. claimed that because there

might be a different flat rate in each country, that.

there could be no uniform negotiation. Can you indicate
20

21

22

23

24

25

whether today because of national contracts, and national

differences in terms of VAT rates, whether in fact the

effective rate as a percent of suggested price varies

in almost every country?

A It doesn'.
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Q So one would have -- one has today a variation

in the effective rate and the royalties paid just as one

would have in the future with various flat rates, is

that correct?

A Correct.

Q Now, if you agrred with BIEM to a flat rate in

a contract. that, would last for 5 years, when would be the

appropriate time be to readjust that flat rate?

A That would depend on what the contract. says; i.f

10 the contract said nothing about revision then it. would

last for 5 years.

12 Q And at the end of 5 years you would then re-

negotiate the rate in light of existing economic conditions?

15

A That is right, yes.

Q And that. is just. like the mandate of the tribunal?

A periodic review?
16

17

18

A Right.

Q Now, in terms of the generation of the flat rate

proposal, did you do a paper on the flat rate proposal in
19

20

21

22

23

24

25

1978?

A I did, yes.

Q Could you indicate whether you advanced a flat
rate option to the IFPI Board in September of 1979?

A I mentioned it as a possible alternative in the

basis of royalty, because we were discussing what could be

c&ccuzate Mepo~tiny C'o., inc.
(202) 726-980/



161

used instead of retail prices.

Q And that was your proposal, your suggestion?

A Yes, I prefer to call it a suggestion.

Q To the Board. Did Mr. Ertegun ever direct. you or

to your knowledge anyone at IFPI to develop an advanced,
6 a flat rate proposal for the purpose of affecting this pro-
7 ceeding?

A No, sir.
Q No. Did any of the 5 persons connected with

10 international -- the international companies who were on the

negotiation committee, as you -- that you described a few

minutes ago, ever direct. you or to your knowledge any of

your colleagues, to prepare and advance the flat rate proposal

14 for the purpose of affecting these proceedings?

A No

16 MR. JAMES: These proceedings. Are you talking

17 about. these proceedings right here?

18 MR.. FITZPATRICK: Yes.

MR. ZUCKERNAN: Objection, the question is improper

in form, because it presumes that if the request was made

the person who made the request stated. his purpose in doing so

Mr. Thomas did testify, on cross examination that he did

not remember what person made the request.

24
CHAIRMAN BURG: Could you reform the question,

Mr. Fitzpatrick?
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BY MR. FITZPATRICK:

Q I am somewhat. puzzled, I thought that. the question

was properly stated. Did anyone, any member of the 5-man

negotiation committee that was connected with the negotiations,
5 direct or suggest. to Mr. Thomas or to his colleagues .to

advance this proposal for the purpose of influencing or

conditioning this proceeding?

MR. ZUCKERMAN: Mr. Fitzpatrick, my objection is

that you -- a proper question would be did any of these

people in requesting you to advance a flat, xate proposal,

state thht his xeason for doing so was to influence this

proceeding?

Otherwise, unless the person stated that, Mr.

14 Thomas would be mind reading as to whether that. was the

15 person's purpose.

16 MR. FITZPATRICK: But I think that, your question

axe the same.

18 THE WITNESS: May I say that nobody instructed

1g me to make that.--

20 BY MR. FITZPATRICK:

21 Q Fine, now in terms of Mr. Zuckerman's assumption

that. record prices will be rising at 15 per cent. a year,

or at one point 10 per cent a year, in Europe, what.

information or understanding do you have as to the level

25
of consumer price sensitivity, consumer price resistance
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A My information is that record prices are -- have

reached a point where it would be dangerous for any further

increases to be made regardless of inflationary trends.

The market is in doldrums and we would like to
r

6 hear that prices will remain at their present. level or even

7 drop because of fLagging demand.

MR ..'ANES: Can I interrupt just a minute?

9 There is no indication on the chart.. What is the UK

10 retail price, if it. had been put on again, what would it
have been?

THE WITNESS: Retail price's as long as a piece

13 of string, it can be anything from 3 pounds to 5 pounds for

14 a medium to full priced record and it. can be as little
as 50 pence for the cheapest. budget.

16
MR. JAMRS: What would have been the general

increase in the UK?

18
THE WITNESS: In the prices?

19
MR. JAMES: Yes .

20
THE WITNESS: I haven'-t got. figures in front

of me, but--
21

22

23

24

25

MR. JAMES: Approximately.

THE WITNESS: -- my guess would be that in the

upper, say in the medium to high income brackets,

it. has been about a pound. One pound.
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MR. JAMES: What percentage of the original?

THE WITNESS: Of the original, that would be about

25 per cent.

MR. JAMES: 25 per cent. increase in prices?

THE WITNESS: Yes.

BY MR. FITZPATRICK:

Q In other words, it. would have gone from say

8 4 pounds to 5 pounds, 3 pounds to 4 pounds?

A That is about, right, yes.

10 But may I add that the lower end, the cheap end

of the market., will be nothing like as much, in fact. maybe

12 none at. all.

13 NR. JAMES: No increase?

14 THE WITNESS: At the very end of the market.

I don'. know how they do it., but. they are at. rock bottom.

16
CHAIRMAN BURG: Mr. Thomas, you mentioned, you

17
said that, the word doldrums. How -- explain what you mean.

THE WITNESS: I mean doldrums. I am sorry, that

19
expression simply means no wind. The ship stands still.
And it means that the record market is stagnant. I don'

20

know whether that. word is less
21

CHAIRMAN BURG: No, I understand. I just want to--
22

THE WITNESS: Yes.
23

24

25

CHAIRMAN BURG: How long has this been?

THE WITNESS: Since, certainly, the middle of
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last year, 1979 was a year characterized by falling

sales dropping in record sales in the UK.

CHAIRMAN BURG: Are you speaking now only to the

UK or are you speaking about

THE WITNESS: You asked about the UK.

Yes, that. is true.

CHAIRMAN BURG: Do you know what the market, the

state of the health of the market. was in the other

European--

10 THE WITNESS: We have not yet received 1979

12

13

statistics from our European national groups, but. I have

been given advance indications and estimates which show

that the same trend appears in continential Europe as in

the UK, that. is that. sales are going down. Dropping.

15
MR. ABRAM: Madam Chairman, so that I understand the

16

17

answer to Commissioner James'uestions, I wondered if
it would be agreeable for Mr. Thomas to reduce the dollars

in the price in the first line in the records that he gave

19

20

us7

THE WITNESS: Yes, was that the one where I said

21

22

23

24

25

4 to 5 pounds'?

MR. RBRAM: Ye s .

THE WITNESS: If we are talking about 3-5 pounds,

then it. would be 3, 4, and 5 pounds. 5 would be the top

and 3 would
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CHAIRMAN BURG: What is that in dollars?

THE WITNESS: That. is in dollars, machine is

best, but $ 2.35, when I left London. I hope it hasn'

gone down.

MR. FITZPATRICK: It might be more judicious

for us to supply those numbers by letter to Counsel for the

record.

MR. JAMES: I am getting ready to get into some

more questions. It. may be proper for him to give me those

10

13

figures. The Chairman has triggered one more question on

my part, so if we can get. -- if it. is a heavy calculation--
THE WITNESS: No, it is not.

MR. SHERMAN: $ 2.35 times 5 pounds, which is $ 11„75.

CHAIRMAN BURG: On the upper end.

15 MR. SHERMAN: I am sorry. For the price.

16 MR. ABRAM: What was that?

17 MR. SHERMAN: $ 7.05.

18 THE WITNESS: And the very cheapest one would be

19 91.15.

20 MR. JAMES: That is for an LP?

21

22

23

24

25

THE WITNESS: Yes.

CHAIRMAN BURG: I have one extention to the

question that I just. asked. What in your experience, or in

your knowledge, do you attribute the stagnation in the UK

record market?

accurate cAepozting Co., Size.
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THE WITNESS: Well, Madam Chairman, I have had a

great. deal of debate and discussion on this, and there is

no agreement. I suppose that. if people knew then they

would take corrective action. But there are a number of

reasons which appear to have brought this state of affairs
6 about cumulatively; this general state of the market is one.
7

The state of the music market and the kind of repertoire
8 which is being offered must be a factor.

The public isn'. buying, isn't liking the music

10 that they hear as much as they did, changing tastes. And

changing spending habits. People are finding other leisure

activities. One hopes that. this is not. a permanent trend

but it is evident at. the moment. that people are spending

14 their pocket. money on other things as well as on records.

Before they spent more money on records'6

CHAIRMAN BURG: Well, the state of the UK

17 economy is tight right now.

18 THE WITNESS: Yes, it is.
19 CHAIRMAN BURG: It. is generally rather expensive,

20

21

22

23

24

so it might. not. be a question -- entirely a question of

spending their pocket. money on other things.

THW WITNESS: No, I think it is a combination

of all these factors, and it is hard to tell which are

the dominant. and which are the less significant.

25 CHAIRMAN BURG: Thank you.

accurate Megorfing Co., inc.
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MR. JAMES: I want, to interrupt, if I may.

Let me ask you this, in 1975, did the record industry in

the UK have a good year?

THE WITNESS: By present day standards, I believe,

yes.

MR. JAMES: Did they have a better year than '74?

THE WITNESS: Yes.

10

MR. JAMES: All right.

Was '76 also a good year?

THE WITNESS: Yes.

MR. JAMES: '77?

12 THE WITNESS: I think the trend was good until '78--
late '78.

MR. JAMES: Okay, then when you say 1979 which

is also the current, were you suffering from the same thing

that happened in this country which I have to assume in

your position would be familiar with, the drop off in '79,

which was a bad year?

THE WITNESS: Yes.

20
MR. JAMES: Are you familiar with what caused that

bad year here in the United States?
21

THE WITNESS: I have heard reasons advanced and I

must say they sound similar to what I have just said. to Madam
23

Chairman. Maybe there are different records in this country,
24

in which case, I would be interested. to know what they are.
25
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MR. JAMES: Well, one of the things and, Counsel

on both sides can correct me if I am wrong, that they had

some kind of policy on returns, that. backfired on them for

lack of a better word.

CHAIRMAN BURG: Overproduced.

MR. ABRAM: I can correct that, just by putting
7 it into context. The returns problem did create a lot of

8 financial pressure on the record companies in 1979, but all
9 these other factors that led to bad year are what made the

10 returns policy backfire, in other words, it wasn't the

returns policy itself that caused the problem, but it did

result in a problem for the record companies when retailers,
13 because they weren ' se11 ing their goods, c leaned out.

their basements, cleaned out. their overstocks and sent. them

back to the record companies in huge shipments causing a

massive return problem to the record companies in 1979.

17
MR. JAMES: That is not my point. I am going to

another question.

That was a prelude to a question. You want. to

ask some, Mr. Deutsch?
20

21

22

23

24

25

MR. DEUTSCH: I just don't remember that testimony.

MR. FITZGERALD: You .weren.'t listening.
MR. C OUTER: X 8o .

MR. ZUCKERMAN: I was here, and I don't remember.

MR. DEUTSCH: Okay.
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MR. JAMES: You see, I might not have been here,

that is why I couldn'. answer. Was that. -- was there a

similar type of situation in the UK?

THE WITNESS: On returns, not as dramatic as

I have just. heard it described.

MR. JAMES: Now, let me ask you this.

This one, I think, I am correct. on. They have

10

indicated, the record industry here through testimony,

that. the mechanical royalty rate did not affect. the bad year.

Is that true also in the UK?

12

THE WITNESS: (No response.)

MR. JAMES: Are you interpreting any of the badness

13 to the royalty rate?

14 THE WITNESS: No, it is a very noble thought,

15

16

but. I don't think it has anything to do with it.
MR. JAMES: No further questions.

MR. FITZPATRICK: I have no further questions.

CHAIRMAN BURG: All right.
(D"'scussion off the record.)

20

21

23

25
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